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Court of Appeals of the District of Columbia 


No. 5553. 

Mary F. Brooke, Individually and as Executrix, Appellant, 

vs. 

i 

i 

Joseph F. Barnes. 


1 Filed Aug. 27, 1930. Theodore Cogswell, Register 
of Wills, D. C., Clerk of Probate Cj>urt. 

I, Harriet P. Gunnell of Washington, D. C.\ being sound 
in mind and body, do make, publish and declare the follow¬ 
ing to be my last will and testament, revoking hereby any 
and all wills and codicils thereto, by me at any time here¬ 
tofore made. 

Because of large sums of money and assistance given by 
me to my son Joseph F. Barnes during my jlifetime, and 
because of the further fact that he is now inj receipt of a 
competent income as an officer in the United States Army, 

1 make no provision for him in this my last will and testa¬ 
ment other than the sum of One hundred dollars, which I 
direct shall be paid to him by my executrixj, hereinafter 
named. 

After the payment of my just debts and funeral expenses 
and the above legacy to my son, I give, devise gnd bequeath 
to my beloved daughter, Mary F. Brooke, born 

2 Barnes, in consideration of her loye and care, 
through vcars of devotion, for mvself land niv hus- 

band, all the rest, and residue of my property and estate, of 
whatsoever kind or nature and wheresoever tjie same may 
be situated, and of which T shall die seized and possessed 
or in any manner entitled to, in fee simple absolutely. 

I hereby nominate, constitute and appoint my said 
daughter, Mary F. Brooke, to be the executrix of this my 
last will and testament, and request that she! shall not be 

i 
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MARY F. BROOKE YS. JOSEPH F. BARNES. 


required to give any bond as such executrix, other than for 
the payment of debts. 

In witness whereof I have hereunto set mv hand and af- 
fixed my seal, this 17th dav of January A. D. 1914. 

HARRIET P. GUNNELL, [seal.] 

Signed, sealed, published and declared by the 

3 above named testatrix, Harriet P. Gunnell, as and 
for her last will and testament in our presence, and 

we, at her request and in her presence and in the presence 
of each other have hereunto subscribed our names as wit¬ 
nesses. 

WM. H. LINKINS, 

1714 Pa. Ave. N. W., Washington, D. C. 
LUTHER W. LINKINS, 

1714 Pa. Ave., N. W., Wash., D. C. 
GEO. R. LINKINS, 

1714 Pa. Ave., Wash., D. C. 

(Endorsement: Last Will and Testament of Harriet P. 
Gunnell, Filed Aug. 27. 1930. Probate Refused June 11, 
1931. Theodore Cogswell, Register of Wills, D. C., Clerk 
of Probate Court.) 

4 Filed Sep. 23, 1930. Theodore Cogswell, Register of 

Wills, D. C., Clerk of Probate Court. 

In the Supreme Court of the District of Columbia, Holding 

a Probate Court. 

Administration No. 40S80. 

In re Estate of Harriet P. Gunnell, Deceased; Joseph F. 
Barnes, (Address: Army and Navv Club, Washington, 
D. C.). 

Petition. 

The petition of Joseph F. Barnes respectfully represents 
to this Honorable Court: 

1. That he is a citizen of the United States and a resident 
of the City of Washington, District of Columbia, and that 
he is the son of Harriet P. Gunnell, deceased, and is of full 
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2. That lie has notice that a certain paper writing bear¬ 
ing date of the 17th dav of January, A. D. 19tL4, has been 
bled in this Honorable Court as the last will and testament 
of said Harriet P. Gunnell, deceased. 

3. That his interest will be injuriously affected by the 
allowance of said pretended will, or its admission to pro¬ 
bate; that he does hereby contest the probatej and validity 
of said paper writing purporting to be the last will and 
testament of said Harriet P. Gunnell, deceased, and for 
that purpose alleges: 

First. That said paper writing is not the last will and 
testament of said deceased. 

Second. That the said deceased was not, at the time of 
the making and subscribing or of the acknowledging by her 
of said paper writing, of sound mind and memory or in any 
respect capable of making a will. 

5 Third. That said deceased did not, at the time of 

making the subscription at the end of said alleged 
will or at the time of acknowledging the said subscription 
to have been made bv her to the attesting witnesses to the 
said paper writing, declare the said paper writing to be 
the last will and testament of her the said Harriet P. 
Gunnell. 

Fourth. That the attesting witnesses to j said alleged 
will did not nor did any one of them sign his itame as a wit¬ 
ness to the said alleged will at the request of the said Har¬ 
riet P. Gunnell. j 

Fifth. That the said paper writing, purporting to be such 
last will and testament, if signed and subscribed by said 
deceased, was obtained and the execution thdreof procured 
by fraud and coercion exercised upon her by one Mary F. 
Brooke or some other person or persons unknown to peti¬ 
tioner. ! 

Sixth. That said paper writing, if signed and subscribed 

bv said deceased, was signed and subscribed bv her under 

duress and undue influence exercised over her bv one Marv 

| * 

F. Brooke or some person or persons unknown to peti¬ 
tioner. 

Seventh. That said paper writing was hot freely and 
voluntarily executed or made as decedent’s: last will and 
testament by said deceased, but that th(j> subscription 
thereto and publication thereof by her was procured by 
fraud, coercion, duress, and undue influence exercised upon 
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her by the said Mary F. Brooke or some other person or 
persons unknown to petitioner. 

The premises considered, your petitioner prays: 

1. That process may issue from this court requiring the 
parties in interest to answer the exigencies of this petition. 

2. That said paper writing may be refused probate. 

3. That issues mav be framed between the caveator and 
caveatee of the will, to be tried by jury to determine the 

facts of the alleged will. 

6 4. That a collector or collectors may be appointed 

to take charge of the estate of the deceased to serve 
under bond, until further hearing of the same. 

5. For such other and further relief as to the court may 
seem just and proper. 

JOSEPH F. BARNES. 

SAMUEL T. ANSELL, 

BURR TRACY ANSELL, 

GEORGE M. WILMETH, 

Attorneys for Petitioner. 

District of Columbia, 

City of Washington, ss: 

I, Joseph F. Barnes, do solemnly swear that I have read 
the foregoing petition by me subscribed and know the con¬ 
tents thereof; that the statements made of my personal 
knowledge are true, and those made as upon information 
and belief I believe to be true. 

JOSEPH F. BARNES. 

Subscribed and sworn to before me this 23rd day of 
September, 1930. 

[Seal of Douglas L. Hatch, Notary Public, District of 
Columbia. My commission expires June 25, 1935.] 

DOUGLAS L. HATCH, 

Notary Public, D. C. 

Service of copy of the above petition acknowledged by 
us this — day of September, 1930. 


Attorneys for Caveatee, Mary F. Brooke. 
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(Endorsement: Petition for Caveat. Filed Sept. 23, 
1930. Theodore Cogswell, Register of Wills^ D. C., Clerk 
of Probate Court.) 

' i 


i 


Petition for Probate of Will, etc. 


To the Supreme Court of the District of Columbia: 

The petition of Mary F. Brooke respectfully represents: 

I. That she is a citizen of the United States and a resi¬ 
dent of the District of Columbia, although temporarily re¬ 
siding at New Orleans, in the State of Louisiana, and files 
this petition as the person named as executrix in the last 
will and testament of Harriet P. Gunnell. 

II. That the said Harriet P. Gunnell, latej a citizen of 
the United States and a resident of the District of Colum¬ 
bia, departed this life at Jamestown, in the State of Rhode 
Island, testate, on or about the 22nd day of August, 1930, 
leaving, her surviving, as her only heirs-at-lawi and next-of- 
kin the following named persons whose names, addresses 
and relationship are as follows: Lieutenant Colonel Joseph 
F. Barnes, United States Army, in care of the Adjutant 
General, Washington, D. C., son; and Mar}!* F. Brooke, 

your petitioner, whose present address jis in care of 
S P’celle, Ogilby and Lesh, 1422 “F” Street, North¬ 
west, Washington, D. C., daughter; both of said per¬ 
sons are of full age. 

III. At the time of her death the above decedent was 
seized and possessed of a certain parcel of real estate in 
the City of Washington, District of Columbia, to-wit Lot 
810 in Square 122, improved by premises known and de¬ 
scribed as 505 Twentieth Street, Northwest, of the total 
assessed valuation of $6,410.00. 

IV. That said decedent left personal property of the ap¬ 
proximate value of $62,000.00, consisting of $50,000.00 in 
real estate notes secured on real estate in the District of 


Columbia: $11,000.00 in stocks and cash in bank amounting 
to about $1,000.00. Petitioner is advised and! accordingly 
avers that of the $50,000.00 in real estate notis aforesaid, 
$4,000.00 constitute reinvestments of notes of! that aggre¬ 
gate amount which the decedent received from the estate 
of her deceased brother, Walter Hill Chew, and that tlie 
decedent only had a life estate therein, the remainder inter¬ 
est being vested in your petitioner. 
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V. Petitioner attaches hereto, as Exhibit “A”, a true 
and correct copy of the last will and testament of the afore¬ 
said Walter Hill Chew, dated April 2G, 1917, which was 
duly admitted to probate and record by this Honor- 
9 able Court, holding a Probate Court, on the 30th day 
of January, 1924, in Administration Cause No. 
31299; and petitioner says that the said Harriet P. Gunnell 
was duly appointed executrix under the last will and testa¬ 
ment of the said Walter Hill Chew, and gave a special un¬ 
dertaking under the provisions of Section 264 of the Code 
of Law of the District of Columbia, as amended. Peti¬ 
tioner also attaches hereto, as Exhibit “B”, a true and 
correct copy of the receipt of the said Harriet P. Gunnell 
for the estate of the said Walter Hill Chew, whereof the 
note of Stanley Horner in the sum of $1,000.00 was paid to 
petitioner and her husband, Mark Brooke, as Trustees for 
their daughter, Harriet Marie Brooke, under the pro¬ 
visions of the aforesaid will of the said Walter Hill Chew. 


VI. That the aforesaid Harriet P. Gunnell, so far as your 
petitioner has been able to learn, after diligent inquiry, left 
certain debts, including the expenses incident to her last 
illness, funeral and burial, not to exceed the sum of $2,- 
000 . 00 .' 


VII. That said decedent left a last will and testament 


bearing date the 17th day of January, 1914, which has been 
filed in the office of the Register of Wills for the District of 
Columbia for probate and record. Your petitioner repre¬ 
sents that the aforesaid Joseph F. Barnes has filed in this 
Court on the 23rd day of September, 1930, his pcti- 
10 tion, by way of caveat to said will, protesting and 
contesting the same, and alleging certain grounds 
and reasons, as stated in said petition, upon the basis of 
which the said Joseph F. Barnes prays that the said will 
be denied probate, that issues be framed to be tried by a 
jury to determine the facts of said will, and that a collector 
or collectors be appointed to take charge of decedent’s es¬ 
tate pending the determination of said contest. 

VIII. Petitioner is willing that a collector of the estate 
of the aforesaid Harriet P. Gunnell be appointed, pending 
the trial of the aforesaid will contest, and petitioner re¬ 
spectfully suggests the appointment, as such collector, of 
the National Metropolitan Bank of Washington, wherein 
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the decedent kept her banking account for maiiy years, and 
at which bank she conducted her banking business. 

Wherefore, the premises considered, your petitioner 
prays: 

1. That the aforesaid will dated the 17th dav of January, 
1914, be admitted to probate and record as aj will of both 
real and personal estate, and as the last will ajnd testament 
of Harriet P. Gunnell, deceased. 

2. That letters testamentary upon the estate of Harriet 
P. Gunnell be granted unto your petitioner upon her enter¬ 
ing into a special undertaking conditioned in accordance 
with the provisions of Section 264 of the Code of Law for 
the District of Columbia, as amended. 

3. That pending the determination of the will con- 
11 test, the National Metropolitan Bank of Washington 
be appointed Collector of the estate df Harriet P. 
Gunnell, deceased, with authority to manage decedent’s 
real estate in the District of Columbia ancl collect the 
rentals therefrom, and with authority to pay all just debts 
of the decedent, including the expenses incident to her last 
illness, funeral and burial. 

4. That the Collector be authorized and directed to pay 
over unto the petitioner the remainder estate! of the afore¬ 
said Walter Hill Chew, insofar as the same may be identi¬ 
fied and followed in the decedent’s estate. 

5. That petitioner may have such other and further re¬ 
lief as the exigencies of the case may require, and to the 
Court mav seem meet in the premises. 

MARY F. BROOKE, 

: Petitioner. 


PEELLE, OGILBY & LESH, 

C. P. A. OGILBY, 

Attorneys for Petitioner. 

i 

i 

District of Columbia, ss : 

i 

j 

Mary F. Brooke, being first duly sworn, on oath, deposes 
and says that she has read the foregoing petition by her 
subscribed and that she knows the contents Thereof; that 
the matters and things therein stated upon! her personal 


l 
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knowledge are true, and those therein stated upon informa¬ 
tion and belief, she believes to be true. 

MARY F. BROOKE. 

Subscribed and sworn to before me this 21st day of 
October, 1930. 

[Seal of R. S. Harrington, Notary Public, District of 
Columbia. Commission expires Nov. 24, 1930.] 

' R. S. HARRINGTON, 

Notary Public , D. C. 

12 Exhibit “A”. 

I, Walter H. Chew, now residing at 2103 0 Street North¬ 
west, Washington, District of Columbia, do hereby make, 
publish and declare the following to be my last will and 
Testament, herebv revoking anv and all former Wills bv me 

at anv time heretofore made. 

* 

After the payment of my debts and funeral expenses, 1 
give and bequeath to my sister, Harriet P. Gunnell, for and 
during the term of her natural life the sum of One Thou¬ 
sand ($1000) Dollars, and at her death or should she prede¬ 
cease me, I give and bequeath the said sum of One Thou¬ 
sand ($1000) Dollars to my niece, Mary Fauntlcroy 
Brooke, or her personal representatives, absolutely. 

I give and bequeath to my brother, Robert S. Chew, for 
and during the term of his natural life, the sum of One 
Thousand ($1000) Dollars, and at his death, or should he 
predecease me, I give and bequeath the said sum of One 
Thousand ($1000) Dollars to my sister, Harriet P. Gun¬ 
nell, for and during the term of her natural life, and at her 
death or should she predecease my brother, Robert S. Chew, 
then I give and bequeath the said sum of One Thousand 
($1000) Dollars to my niece, Mary Fauntlcroy Brooke, or 
her personal representatives, absolutely. 

I give and bequeath to my brother, Louis F. Chew, for 
and during the term of his natural life, the sum of One 
Thousand ($1000) Dollars, and at his death, or should he 
predecease me, I give and bequeath the said sum of One 
Thousand ($1000) Dollars, to my sister, Harriet P. Gun¬ 
nell, for and during the term of her natural life, and at 



9 


MARY F. BROOKE VS. JOSEPH F. BARNES. 


her death or should she predecease my brother, Louis F. 
Chew, then I give and 

WALTER H. CHEW, [seal.] 

Witness: EMMA K. HESS. ! 

Witness: LUTHER W. LINKINS. j 

13 bequeath the said sum of One Thousand ($1000) 
Dollars to my niece, Mary Fauntleroy Brooke, or her 

personal representatives, absolutely. 

I give and bequeath to Major Mark Brooke, j[J. S. A., and 
his wife, Mary Fauntleroy Brooke, the sum of One Thou¬ 
sand ($1000) Dollars, the same to be held by! them or the 
survivor of them in trust for the use and benefit of their 
daughter Harriett Marie Brooke, during her njiinority, and 
when she shall reach lawful age, the said sum of One Thou¬ 
sand ($1000) Dollars is to be paid to her absolutely. But 
and if the said Harriet Marie Brooke should die before 
reaching lawful age, then I direct that the said sum of One 
Thousand ($1000) Dollars shall be paid to her njiother, Mary 
Fauntleroy Brooke, absolutely, if she be then living, but if 
she should not then be living, then I direct thej said sum of 
One Thousand ($1000) Dollars to be paid to my brother, 
Louis F. Chew, absolutely, but and if he should not then be 
living, then I direct the said sum of One Thousand ($1000) 
Dollars to be paid to my brother, Robert S. Chew, abso¬ 
lutely, but and if he should not then be living, then the said 
sum of One Thousand ($1000) Dollars shall be divided 
amongst my heirs-at-law. 

From the rest and residue of my estate, I £ive and be¬ 
queath to Priscilla Martin the sum of One Hundred ($100) 
Dollars, and the balance of the residue of my estate I give 
and bequeath to my sister, Harriet P. Gunn'pll, for and 
during the term of her natural life, and at her death to her 
daughter, Mary Fauntleroy Brooke, absolutely. 

I give and bequeath to my sister, Harriet j P. Gunnell, 
my plaster of paris lion. 

WALTER H. CHEW, [seal.] 

Witness: EMMA K. HESS. | 

Witness: LUTHER W. LINKINS. 

I 

14 I give and bequeath to my brother, Louis F. Chew, 
my rocking chair. 

I give and bequeath to my niece, Mary Fauntlqroy Brooke, 
my plaster of paris lion. 
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I give and bequeath my sword scarf pin to Major Mark 
Brooke, U. S. A. 

It is my will and desire, and I direct my executrix or 
executor hereafter named to permit my sister and brothers 
to divide amongst themselves or otherwise dispose of my 
furniture, pictures, jewelry, clothing and personal effects. 

I nominate and appoint my sister, Harriet P. Gunnell, 
to be the executrix of this my last Will and Testament, but 
in the event that she should predecease me, then I nomi¬ 
nate and appoint my brother, Louis F. Chew, to be the 
executor of this my last Will and Testament. 

In testimony whereof I have hereunto set my hand and 
affixed my seal this 26th dav of April, 1917. 

WALTER H. CHEW, [seal.] 

Signed, sealed, published and declared by the above tes¬ 
tator, Walter II. Chew, as and for his last Will and Testa¬ 
ment, in our presence, and at his request, at the same time, 
in his presence, and in the presence of each other, we have 
hereunto subscribed our names as witnesses. 

• EMMA K. HESS, 

Address: 1350 E. Cap. St., 

Washington, D. C. 

LUTHER W. LINKINS, 

Address: 1714 Pa. Ave. N. W., 

Washington, D. C. 


15 Exhibit “B”. 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

Lunacy. No. 8583. 

In re Estate of Walter H. Chew, a Lunatic. 

I, the undersigned, Harriet P. Gunnell, Executrix under 
the last will and testament of Walter H. Chew, deceased, 
hereby acknowledge to have received from C. F. R. Ogilby 
and Harriet P. Gunnell, Committee of the person and estate 
of the above-named Walter II. Chew, a lunatic, the follow¬ 
ing real estate notes and cash, constituting the balance of 
principal and income in the hands of the said Committee, 
as shown by their fourth and final account: 
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Two Notes of Winfield Preston, each for $1,000, 
secured by deed of trust on lot 609 in sq. 268q. . $2,000.00 
Note of Stanley Horner, secured by deed of trust 
on lots 23, 24, 25 and part of lot 26 in sq. 248. |. . 1,000.00 

Note of Wilkins Security Corporation, secured 

by deed of trust on lot 44 in sq. 137.j. . 1,000.00 

Note of Allen E. Walker, secured by deed of tritst 
on 1709 “L” St., N. W., Washington, D. C. . 1,000.00 

Assignment of interest in balance due on ncite 
of Harry B. Mason, in hands of attorney f'or 
collection in Virginia . 


700.00 
261.42 


Total 


$5,961.42 


I hereby fully release, exonerate and discharge the said 
C. F. R. Ogilby and Harriet P. Gunnell, Committee, from 
every action, claim or demand which might! or could be 
brought or prosecuted against them, for or on account 
thereof, and I likewise relieve the surety or sureties on the 
bond filed in said estate from all liabilities in connection 
therewith. 

In testimony whereof, I have hereunto set mv hand and 
affixed mv seal this 14th day of March, A. D. 1924. 

HARRIET P. GUNNELL, [seal.] 

(Endorsement: Petition for Probate of Will, etc., and 
Exhibits “A” and “B’\ Filed Oct. 31, 1930. Theodore 
Cogswell, Register of Wills, D. C., Clerk of Prqbate Court.) 


16 Answer of Mary F. Brooke, Named as Executor in 
the Last Will and Testament of Harriet P. Gunnell, 
Deceased, to the Caveat Filed Hereinhy Joseph F. 
Barnes. 


Comes now Mary F. Brooke, of Washington, in the Dis¬ 
trict of Columbia, and, answering the caveat! and petition 
filed herein by Joseph F. Barnes says: 

1 and 2. This respondent admits the allegations of para¬ 
graphs 1 and 2 of said petition. 

3. Answering paragraph 3 of said petition, ;this respond¬ 
ent states as follows: 
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First. Upon information and belief, this respondent de¬ 
nies the allegation that the paper-writing left by the de¬ 
cedent, Harriet P. Gunnell, bearing date the 17th day of 
January, A. D. 1914, is not the last will and testament of 
the said decedent. 

Second. Upon information and belief, this respondent 
denies the allegation that said decedent was not, at the 
time of the making and subscribing or of the acknowledging 
by her of said paper-writing, of sound mind and memory 
or in any respect capable of making a will. 

Third. Upon information and belief, this respond- 

17 ent denies the allegation that said decedent did not, 
at the time of making the subscription at the end of 

said alleged will or at the time of acknowledging the said 
subscription to have been made by her to the attesting 
witnesses to the said paper-writing, declare the said paper¬ 
writing to be the last will and testament of her the said 
Harriet P. Gunnell. 

Fourth. Upon information and belief, this respondent de¬ 
nies the allegation that the attesting witnesses to said al¬ 
leged will did not nor did any one of them sign his name 
as a witness to the said alleged will at the request of the 
said Harriet P. Gunnell. 

Fifth. Upon information and belief, this respondent de¬ 
nies the allegation that the said paper-writing, purporting 
to be such last will and testament, was obtained and the 
execution thereof procured by fraud and coercion exer¬ 
cised upon her by one Mary F. Brooke or some other per¬ 
son or persons unknown to the petitioner. 

Sixth. Upon information and belief, this respondent de¬ 
nies the allegation that said paper-writing was signed and 
subscribed bv said decedent under duress and undue in- 

fluence exercised over her bv one Marv F. Brooke or some 

* •• 

person or persons unknown to petitioner. 

Seventh. Upon information and belief, this respondent 
denies the allegation that said paper-writing was not freely 
and voluntarily executed or made as decedent’s last will 
and testament by decedent and that the subscription 
thereto and publication thereof by her was procured by 
fraud, coercion, duress and undue influence exer- 

18 cised upon her by the said Mary F. Brooke or some 
other person or persons unknown to petitioner. 
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Further answering, this respondent, upon Information 
and belief, avers the facts to be that the said paper-writ¬ 
ing, bearing date the 17th day of January, A. D. 1914, is 
the last will and testament of the said Harriet P. Gunnell, 
deceased; that at the time of the execution j thereof the 
said Harriet P. Gunnell was of sound and disposing mind 
and capable of executing a valid will, deed or contract; 
that at the date of her execution of said will, the decedent 
declared to the attesting witnesses that said paper-writ¬ 
ing was the last will and testament of her, tlie said Har¬ 
riet P. Gunnell; that all of the attesting witnesses signed 
their names as witnesses to the said will at the request of 
the said Harriet P. Gunnell, in her presence, and in the 
presence of each other; and that the said pgper-writing 
was not executed under fraud, coercion, duress or undue 
influence of this respondent, Mary F. Brooke, or of any 
person or persons whatsoever. 

Further answering, this respondent says that she is will¬ 
ing that issues may be framed and tried before a jury, as 
by law provided, in order that the truth of the allegations 
of the aforesaid caveat may be determined. 

MARY F. BROOKE, 

Named as Executrix in the\ Last 

Will and Testament Aforesaid. 


PEELLE, OGILBY & LESH, 

C. F. R. OGILBY, 

Attorneys for Respondent. 

19 State of Louisiana, 

Orleans Parish , ss: 

Mary F. Brooke, being first duly sworn, on oath, deposes 
and says that she has read the foregoing Answer by her 
subscribed and that she knows the contents thereof; that 
the matters and things therein stated upon her personal 
knowledge are true, and those therein stated jupon infor¬ 
mation and belief, she believes to be true. 

MARY F. BROOKE. 

Subscribed and sworn to before me this 27tli day of Oc¬ 
tober, 1930. i 

[Seal of Frederic Charles Marx, Notary Public.] 

FRED. C. M4RX, 

Not. Pub. 

My commission expires at my death. 


i 

i 

! 

i 




14 


MARY F. BROOKE VS. JOSEPH F. RaRXF.S. 


(Endorsement: Answer of Mary F. Brooke, named as 
Executrix in the Last Will and Testament of Harriet P. 
Gunnell, deceased, to the Caveat filed herein by Joseph F. 
Barnes. Filed Oct. 31, 1930. Theodore Cogswell, Register 
of Wills, D. C., Clerk of Probate Court.) 
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Order Framing Issues. 


Upon consideration of the caveat of Joseph F. Barnes, 
filed herein against a certain paper writing bearing date 
the 17th day of January A. D. 1914, filed herein, purport¬ 
ing to be the last will and testament of Harriet P. Gunnell, 
deceased, and of the answer of Mary F. Brooke, filed 
thereto, it is this the 24th day of November, 1930, 

Ordered, That the following issues be and thev are herein* 
framed to be tried before a jury on the 12th day of Jan¬ 
uary 1931. 

%> 

One. Was the paper writing filed in this court and bear¬ 
ing date the 17th dav of January, 1914, the last will and 
testament of Harriet P. Gunnell, deceased? 

No. 

Two. Was the said Harriet P. Gunnell at the time of the 
making and subscribing or of the acknowledging bv her of 
the said paper writing of sound and disposing mind and 
capable of executing a valid deed or contract? 

Yes. 

Three. Was the said paper writing dated the 17th day 
of January, 1914, purporting to be the last will and testa¬ 
ment of Harriet P. Gunnell, deceased, executed and attested 
in due form, as required bv law? 

Yes. 

Four. Was the said paper writing, dated the 17th day of 
January, 1914, obtained, or the execution thereof procured, 
from the said Harriet P. Gunnell, deceased, by undue influ¬ 
ence of Mary F. Brooke, or any other person or per¬ 
sons? 

21 Yes. 

Five. Was the said paper writing dated the 17th 
dav of January, 1914, obtained or the execution thereof or 
the subscription thereto procured from the said Harriet P. 
Gunnell, deceased, by coercion, fraud, or duress practised 
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upon the said Harriet P. Gunnell by Mary F. Brooke or any 
other person or persons? 

No. 

WM. IjL ITZ, 

| Justice. 

We consent, 

B. T. ANSELL, j 

Atty. for Caveator. 

PEELLE, OGILBY & LESH, | 

Attorneys for Caveatee. j 

(Endorsement: Order Framing Issues. Filed Nov. 24, 

1930. Theodore Cogswell, Register of Wills, P. C., Clerk 
of Probate Court.) 

22 Filed Mar. 9, 1931. ! 

7 i 

Memorandum. 

! 

Jan. 12, 1931.—Upon motion, trial of Will contest is con¬ 
tinued to Februarv 24,1931. 

*• 7 I 

| 

Order Aligning Parties. 

j 

It is hereby ordered that, for the purpose ofi the trial of 
the issues framed in this cause, the Caveator be made party 
plaintiff and the Caveatee party defendant. 

F. C. SIDDONS, 

| Justice. 

March 9th, 1931. 

i 

(Endorsement : Order Aligning Parties. Filed Mar. 9, 

1931. Theodore Cogswell, Register of Wills, D. C., Clerk 

of Probate Court.) ! 

23 Mar. 26,1931. Theodore Cogswell, Register of Wills, 

D. C., Clerk of Probate Court. 

M em or andum. 

i 

March 9, 1931.—Ordered that Issues heretofore framed 
be tried by jury in attendance upon Circuit Court No. Two. 
heretofore framed be tried by jury in attendance upon Cir¬ 
cuit Court No. Two. j 

i 

j 

i 

i 

i 

I 

I 


! 
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Thursday, March 26. 1931. 
Mr. Justice Siddons presiding. 

No. 40880. Adm. Doc. 89. 

In re Estate of Harriet P. Gunnell, Deceased. 

(Caveator) Plaintiff 


vs. 


(Caveatee) Defendant. 

Now come here again the parties aforesaid in manner 
aforesaid, and the same jury that was respited yesterday; 
whereupon the jury, after the case is given them in charge, 
upon their oath say: 

In answer to the First Issue: 


Was the paper writing filed in this court and bearing 
date the 17th day of January, 1914, the last will and testa¬ 
ment of Harriet P. Gunnell, deceased? 

Thev answer “No”. 

In answer to the Second Issue: 


Was the said Harriet P. Gunnell at the time of the making 
and subscribing or of the acknowledging by her of the said 
paper writing of sound and disposing mind and capable of 
executing a valid deed or contract ? 

They ariswer “Yes”. (By direction of the Court.) 

In answer to the Third Issue: 


Was the said paper writing dated the 17th day of January, 
1914, purporting to be the last will and testament of Harriet 
P. Gunnell, deceased, executed and attested in due form, as 
required by law? 

They answer “Yes”. (By direction of the Court.) 

In answer to the Fourth Issue: 

Was the said paper writing, dated the 17th day of Janu¬ 
ary, 1914, obtained, or the execution thereof procured, 
from the said Harriet P. Gunnell, deceased, by undue in¬ 
fluence of Mary F. Brooke, or any other person or persons? 

Thev answer “Yes”. 
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| 

24 In answer to the Fifth Issue: 

Was the said paper writing dated the 17th day of Janu¬ 
ary, 1914, obtained or the execution thereof! or the sub- 
script ion thereto procured from the said Harriet P. Gunnell, 
deceased, by coercion, fraud, or duress practiced upon the 
said Harriet P. Gunnell by Mary F. Brooke or anv other 
person or persons? 

They answer “No”. (By direction of the Qourt.) 

Docket Entries. ; 

March 26, 1931.—Verdict setting aside Willj 

Proceedings before Circuit Court No. Two of the Su¬ 
preme Court of the District of Columbia, Holding a special 
term as a Probate Court for the trial of will contests, Mr. 
Justice Siddons Presiding. 

FRANK E. CUNNINGHAM, 

Clerk. 

RICHARD J. KIRKLAND, 

Asst. Clerk. 

\ 

! 

(Endorsement: Twelfth Minute Entry—Verdict Setting 
Aside Will. Filed March 26, 1931. Theodore Cogswell, 

Register of Wills, D. C., Clerk of Probate Comjt.) 

| 

25 Memorandum. 


March 31, 1931.—Motion for new trial filed. ! 

M emorandum. 

April 4, 1931.—Motion for new trial argupd and sub¬ 
mitted. 

Memorandum. 

June 3, 1931.—Motion for new trial overruled. 

26 Order Denying Probate. 

It appearing to the Court that the issues framed in the 
above-entitled cause were duly submitted to the jury for 
determination, and that said jury answered the first issue, 
to wit: Was the paper writing filed in this court and bear¬ 
ing date of 17th day of January, 1914, the last will and tes¬ 
tament of Harriet P. Gunnell, deceased?—in the negative; 
and the second issue, to wit: Was the said Haijriet P. Gun- 

2—5553 a 
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nell, at the time of the making and subscribing or of the ac¬ 
knowledging by her of the said paper writing of sound and 
disposing mind and capable of executing a valid deed or 
contract?—in the affirmative; and the third issue, to wit: 
Was the said paper writing dated the 17th day of January, 
1914, purporting to be the last will and testament of Harriet 
P. Gunnell, deceased, executed and attested in due form, as 
required by law?—in the affirmative; and the fourth issue, 
to wit: Was the said paper writing dated the 17th day of 
January, 1914, obtained, or the execution thereof procured 
from the said Harriet P. Gunnell, deceased, by undue influ¬ 
ence of Mary F. Brooke, or any other person or persons?— 
in the affirmative; and the fifth issue, to wit: Was the said 
paper writing dated the 17th day of January, 1914, obtained 
or the execution thereof or the subscription thereto pro¬ 
cured from the said Harriet P. Gunnell, deceased, by coer¬ 
cion, fraud, or duress practiced upon the said Harriet 
27 P. Gunnell by Mary F. Brooke or any other person or 
persons?—in the negative; and it further appearing 
to the Court that the motion for a new trial filed herein on 
behalf of the caveatee was overruled on the 3rd day of June, 
1931, it is this 11th day of June, 1931, 

Adjudged, ordered and decreed, that the prayers of the 
petition of the said Mary F. Brooke for the probate and 
record of the paper writing filed in this cause purporting 
to be the last will and testament of the said Harriet P. 
Gunnell, deceased, be, and the same are hereby, denied; 
that the paper writing dated the 17th day of January, 1914, 
purporting to be the last will and testament of the said de¬ 
ceased be, and the same is hereby, denied probate and 
record as such will and testament of said Harriet P. Gun¬ 
nell, deceased; and that said Harriet P. Gunnell, deceased, 
died intestate. 

F. D. LETTS, 

Justice. 


Satisfactory as to form. 

PEELLE, OGILBY & LESH, 

Bv C. F. R. OGILBY, 

PAUL E. LESH, 

Attorneys for Caveatee. 

From those parts of the foregoing judgment and decree 
following: that which enters judgment on the verdict of 
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the jury as to the first and fourth issues, and that which 
denies probate and record of the paper writing dated Janu¬ 
ary 17th, 1914, as the last will and testament Of Harriet P. 
Gunnell, and that which decrees that said Harriet P. Gun¬ 
nell died intestate; the caveatee Mary P. Brooke, indi¬ 
vidually and as the executrix named in said will, in open 
court notes an appeal to the Court of Appeald, which is al¬ 
lowed; and the undertaking on appeal, to operate as a 
supersedeas, be and the same is hereby fixed at one hun¬ 
dred dollars, or a cash deposit of fifty dollars in lieu 
thereof. 

P. D. LPTTS, 

Justice. 

i 

(Endorsement : Order denying probate upcjn Verdict of 
jury. Appeal. Filed June 11, 1931. Theodore Cogswell, 
Register of Wills, I). C., Clerk of Probate Coijirt.) 

28 Memorandum. 

j 

July 2, 1931.—Deposit of Fifty Dollars ($50.00) cash, 
in lieu of Appeal Bond. 

j 

Memorandum . 

July 2,1931.—Order extending time to file Bill of Excep¬ 
tions until and including July 29, 1931. 

Memorandum. 

\ 

July 28, 1931.—Order extending time to file Bill of Ex¬ 
ceptions until and including August 21, 1931. 

Memorandum. 

Aug. 21, 1931.—Bill of Exceptions filed, j 

29 Assignment of Errors. 

1. The Court erred in overruling the motion of the 
caveatee for a directed verdict made at the clpse of all the 
testimony. 

2. The Court erred in refusing caveatee’s second prayer 
for instructions to the jury. 

3. The Court erred in refusing caveatee’s third, fifth, 
seventh and eighth prayers for instructions to the jury. 

4. The Court erred in refusing caveatee’s jtenth prayer 
(not numbered on statement of evidence, page j 219 thereof,) 
for instructions to the jury. 

| 

j 

j 

i 
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5. The Court erred in granting caveator’s second prayer 
for instructions to the jury. 

6. The Court erred in instructing the jury in its general 
charge otherwise than in accordance with caveatee’s afore¬ 
said prayers and, on the contrary, consistently with the 
caveator’s prayers which were granted. 

7. The Court erred in failing to define for the jury undue 
influence other than by, in effect, repeating the term itself 
and repeating to the jury the prayers the court had granted, 

particularly caveator’s second prayer. 

30 8. The Court erred in failing to instruct the jury 
that the will could be valid, even though the recital 

that large sums and assistance given to caveator during 
his lifetime was not true or was not an accurate recital of 
the reason which actuated the testatrix in disposing of 
her property as she did. 

9. The Court erred in instructing the jury that there was 
evidence that the caveatee was an overbearing, domineer¬ 
ing woman, making her one able to exercise undue in¬ 
fluence, and that under the facts of this case the provisions 
of the will itself might be considered of probative value on 
the issue of undue influence submitted to it. 

10. The Court erred in instructing the jury that the con¬ 
flicts in the evidence were on salient and important facts 
of the case. 

11. The Court erred in admitting testimony on behalf of 
the caveator and in denving motions of caveatee to strike 
out testimony which was or became inadmissible, as ap¬ 
pears in detail in the bill of exceptions, together with the 
grounds of objection urged by the caveatee. 

12. The Court erred in admitting and retaining for the 
consideration of the jury testimony of lay witnesses, in¬ 
cluding the caveator, as to their opinions of the character, 
nature, disposition and attitude of the caveatee, and like 
testimony as to the testatrix, and in so doing without proof 
of facts which might be proper foundations for such 
opinions. 

13. The Court erred in admitting in evidence as proof 
tending to show undue influence incidents remote in time 
and testimony of no logical relevancy to the issue. 

14. The Court erred in permitting caveator on rebuttal 
to testify to alleged declarations of the testatrix and 

31 others critical of the caveatee’s conduct remote in 
time from the will and having no logical relevancy 
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to the issue, but calculated only to prejudice the jury by 
the suggestion of the truth of the alleged facts so testified 
to have been declared about. 

15. The Court erred in permitting counsel!for caveator 
over repeated objections to continue by his method of ques¬ 
tioning witnesses to inject into the case the false issue of 
the supposed comparative wealth of the respective liti¬ 


gants. 


16. The Court erred in holding that the fact, that the 
caveator had so married as to do violence to his mother’s 
religious convictions was not proper to be directly and 
freely inquired about upon cross examination of the 
caveator, the court’s ruling being upon the | ground that 
the marriage was shortly after the will in question was exe¬ 
cuted, the court erroneously declining to peijmit this fact 
to be shown as bearing upon caveator’s relations with the 
caveatee. 

17. The Court erred in permitting the caveator to state 
the contents of letters testified to have been received by him 
without accounting for the failure to product the letters. 

18. The Court erred in refusing to permit caveatee to 
conduct a proper cross examination of the witness Kertz 
and in retaining his testimony as relevant id the issue of 
undue influence as against caveatee’s motioif to strike it 
after its lack of any probative force had been demonstrated 
by lack of the facts sought to be elicited on ciioss examina¬ 
tion. 

19. The Court erred in admitting caveator’s Exhibits 
Xos. 4, 5 and 6 as evidence tending to prove undue influence. 

20. The Court erred in excluding testimony! sought to be 
elicited by the caveatee as appears more injdetail in the 
bill of exceptions. 

PEELLE, OGILBt & LESH, 
By PAUL E. LESH, j 

Attorneys fob Caveatee . 

* i 

I 

32 Service by delivery of copy is acknowledged this 
8th dav of October, 1931. 

BURR TRACY ANSELL, 

Attorney fob Caveator. 

i 

I 

(Endorsement: Assignment of Errors. Fil0d October 8, 
1931. Theodore Cogswell, Register of Wills, D. C., Clerk of 
Probate Court.) 
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33 Designation of Record on Appeal. 

The Clerk will please include in the record on appeal the 
following: 

1. Will tiled August 27, 1930, dated January 17, 1914. 

2. Petition and Caveat of Joseph F. Barnes, filed Septem¬ 
ber 23, 1930. 

3. Petition of Mary F. Brooke for probate and record of 
will and for letters testamentary, filed October 31, 1930. 

4. Answer of Marv F. Brooke to caveat, filed October 31, 
1930. 

5. Order framing issues, entered November 24, 1930, and 
setting January 12, 1931, as date for trial. 

6. Memorandum of order continuing time for trial, en¬ 
tered January 12, 1931. 

7. Order, entered March 9, 1931, aligning parties. 

8. Memorandum of order that issues be tried in Circuit 
Court No. 2. 

9. Verdict of jury, returned March 26, 1931. 

10. Memorandum of filing March 31, 1931, of motion for 
new trial. 

11. Memorandum that motion for new trial was argued 
and submitted April 4, 1931. 

12. Memorandum of overruling of motion for new trial, 
June 3, 1931. 

13. Order denying probate of wil and notation of appeal 
in open court, entered and noted June 11, 1931. 

34 14. Memorandum of deposit, July 2, 1931, in lieu 
of appeal bond. 

15. Memoranda of orders extending time to file bill of ex¬ 
ceptions until August 21, 1931. 

16. Assignments of error. 

17. This designation. 

PEELLE, OGILBY & LESH, 
By PAUL E. LESH, 

Attorneys for Caveatee. 

Service by delivery of copy is acknowledged this 8th day 
of October, 1931. 

BURR TRACY ANSELL, 

Attorney for Caveator. 

(Endorsement: Designation of Record. Filed October 
8,1931. Theodore Cogswell, Register of Wills, D. C., Clerk 
of Probate Court.) 
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35 Filed Nov. 13, 1931. Theodore Cogswell, Register 
of Wills, D. C., Clerk of Probate Court. 

Court of Appeals of the District of Columbia, October Term, 

1931. ; 

No. 1852, Original. Administration Not 40880. 

I 

Mary F. Brooke, Petitioner, ! 

i 

v. 

i 

Joseph F. Barnes. 


On consideration of the petition for extension of time to 
and including November 18, 1931, within which to tile the 
transcript of record in the above entitled bause in this 
Court, ! 

It is by the Court this day ordered that sajid petition be 
and the same is hereby granted and the tim 0 extended as 
prayed. 

Per Mr. Chief Justice MARTIN, 

October 24, 1931. 

A true copy. Test: | 

[Seal Court of Appeals, District of Columbia.] 

HENRY W. HODGES, 


Clerk of the Court of Appeals 

of the District of Columbia. 

i 

(Endorsement: Order Extending Time toj File Record. 
Court of Appeals, District of Columbia. Filed Oct. 24,1931. 
Henry W. Hodges, Clerk. Filed Nov. 13, 1931. Theodore 
Cogswell, Register of Wills, 1). C., Clerk of Probate Court.) 


36 M cm o randum. 

i 

! 

Nov. 17, 1931.—Bill of Exceptions settled land signed. 

3 6a Form No. 82. 

i 

Supreme Court of the District of Columbia, Holding a 

Probate Court. 

_ i 

District of Columbia, To wit: 

I, Theodore Cogswell, Register of Wills for the District 
of Columbia, Clerk of the Probate Court, Do Hereby Cer¬ 
tify the foregoing pages, numbered from 1 to 36, inclusive, 
to be true copies of the originals of certain papers on file in 
the office of the Register of Wills, Clerk of the Probate 
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Court, in case No. 40,880, estate of Harriet P. Gunnell, de¬ 
ceased, wherein Mary F. Brooke, individually and as Execu¬ 
trix is appellant, and Joseph F. Barnes is appellee, the same 
constituting a full, true and correct transcript of record of 
proceedings had in said cause according to the Designation 
of counsel filed therein and made a part hereof. 

I Further Certify, That a cash deposit of $50.00, in lieu of 
bond for appeal, was duly made by said appellant, on the 
Second day of July, A. D. 1931. 

In Testimony Whereof, I hereunto subscribe mv name 
and affix the seal of the said Probate Court, this 17th day of 
November, A. D. 1931. 

[Seal Supreme Court of the District of Columbia, 

Probate Jurisdiction.] 

THEODORE COGSWELL, 

Register of Wills for the District of 
Columbia, Clerk of the Probate Court. 

37 Filed Aug. 21, 1931. Theodore Cogswell, Register 
of Wills, D. C., Clerk of Probate Court. 

In the Supreme Court of the District of Columbia, Holding 

a Probate Court. 


Administration No. 40880. 

In the Matter of the Last Will and Testament of 
Harriet P. Gunnell, Deceased. 

Bill of Exceptions. 

Be it remembered that at the trial of the issues joined in 
this cause on March 9, 10,11,12,16,17,18, 19, 23, 24, 25 and 
26, 1931, before the late Justice Frederick L. Siddons and a 
jury duly impaneled and sworn to try the issues framed as 
to the paper writing dated January 17, 1914, purporting to 
be the last will and testament of Harriet P. Gunnell, de¬ 
ceased, proceedings were had and rulings made by the 
Court and exceptions taken on behalf of the caveatee and 
allowed bv the Court, as follows: 

The jury was impaneled and sworn. 

Counsel for the caveator thereupon announced that the 
caveator abandoned and withdrew the second issue, which 



25 


MARY F. BROOKE VS. JOSEPH F. BARXEsl 

i 

was as to the testamentary capacity of the deceased. The 
Court announced that said second issue was withdrawn and 
that caveatee would not he confronted with that! issue at all. 

I 

Thereupon the Court directed the caveatee to proceed to 
prove the formal execution of the will, and chveatee pro¬ 
duced as a witness George R. Linkins, who j testified on 
direct examination that he was a resident of the District of 
Columbia and a member of the bar of this Court, princi¬ 
pally in the real estate business; he identified the paper 
writing dated January 17, 1914, purporting tci be the last 
will and testament of Harriet P. Gunnell, and identified the 
signature of the third witness as his own; he testified he had 
known Harriet P. Gunnell nearly all his life and saw her 
subscribe the will; that he wrote the attestation!clause; that 
Mrs. Gunnell signed it on January 17, 1914, at her home at 
the northwest corner of Twentieth and F Streets; she then 
declared it to be her last will and testament, aijd requested 
the witness to sign it; lie did so at the same time and place 
in her presence, and witness’ two brothers were pres- 
38 ent and wrote their signatures, which Witness iden- 
tified, as witnesses to the will; the thrpe witnesses 
and Mrs. Gunnell were all present when each of them signed. 

And on cross examination said witness testified that he 
had known Mrs. Gunnell for forty years; that he had 
drafted the will for her at her request, she having asked 
him by telephone, witness thinks, to come toj see her for 
that purpose; witness remembers going to see her and that 
she gave witness the data for the will, and witness drew it 
and went with his brothers and she signed it, and witness 
and his brothers witnessed it; witness got his! instructions 
from her personally at her house and went to his office and 
drafted the will and took it to her for execution, probably 
the following day; when she signed the will slie was in the 
southwest room on the first floor; the house, now torn 
down, was a double house with a center entrance and hall; 
no one was with Mrs. Gunnell when she gave witness in¬ 
structions for the will; when the will was executed, no one 
was present excepting Mrs. Gunnell, the witness and the 
two other witnesses to the will, and all four were present in 
the one room. 

j 

And thereupon the caveatee produced as a Witness Wil¬ 
liam H. Linkins, who testified on direct examination that 
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lie is a resident of the District of Columbia and lias been all 


his life, a member of the bar of this Court, but his principal 
business is real estate; he knew Harriet P. Gunnell very 
well over a number of years; witness identified the afore¬ 
said paper writing purporting to be her will, and identified 
his own signature and those of his two brothers, Luther 


W. Linkins, 


and the aforesaid George R. Linkins, as wit¬ 


nesses, and also the signature of Harriet P. Gunnell, with 


which, he testified, he was familiar; Mrs. Gunnell requested 


that the witness and his brothers come over and be the at¬ 


testing witnesses to her will; at the execution of the will 
she told the witnesses what the paper was and published it 
as her last will and testament, requested the three brothers 
to serve as witnesses and signed it in their presence, and 
they affixed their signatures to the attesting clause in her 
presence and in the presence of one another; at the same 
time, in the same room, the rear room on the first floor, the 
back parlor or library of her home at Twentieth and F 
Streets on the 17tli of January, 1914. 

And on cross examination said witness testified 


39 that he is fortv-eight vears of age and had known 
Mrs. Gunnell ever since lie had known anybody, not 
intimately until witness became connected with witness’ 
father’s business when lie was about twenty vears old, but 
he had known her as a neighbor and knew her husband, Dr. 
Gunnell, principally in a business way; witness is familiar 
with the signature of Harriet P. Gunnell and has actual 
personal recollection of her signing this particular paper, 
and he also would recognize her signature independently of 
his recollection; witness thinks the request that he and his 
brothers come to the house was communicated through his 
brother, George R. Linkins, who drew the will, but the re¬ 
quest was confirmed at the time the will was executed; wit¬ 
ness rather imagines there was a little sentiment in the 
matter by reason of the long association bv both Dr. and 
Mrs. Gunnell with witness’ father, the late George W. 
Linkins; witness his tried to recollect whether anyone else 
was present at the time she signed the will, and his distinct 
recollection is that there was nobody else there but the 
three witnesses and Mrs. Gunnell, and that when they ar¬ 
rived at the house and were announced, Mrs. Gunnell knew 
they were coming, in mid-afternoon, a very bright day, and 
she came down from upstairs into the back parlor and the 
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will was executed; witness thinks he saw no one else at the 
house but Mrs. Gunnell except the servant who announced 
them. 


And thereupon caveatee produced as a witjness Luther 
Woodward Linkins, who testified on direct examination 
that he is a resident of the District of Colunibia and has 


been all his life, and is the brother of the jtwo Messrs. 
Linkins who preceded him on the witness stand, and is also 
in the real estate business at 1733 DeSales Street; his place 
of business in 1914 was at 1714 Pennsvlvaniai Avenue; he 
knew the late Harriet P. Gunnell; he saw her sign the 
aforesaid paper writing purporting to be her will dated 
January 17, 1914, on the second page, the third from the 
last line (at the foot of the will and before the attestation 
clause), and she announced it as her last will and testa¬ 
ment; witness recognizes her signature and his own signa¬ 
ture, which he signed at Mrs. Gunnell’s request, in her 
presence and in the presence of witness’ two bjrothers, who 
signed in witness’ presence; all four of the parties signing 
the will stayed in the room together until all four signa¬ 
tures were written, at Mrs. Gunnell’s residence, GOO Twen¬ 


tieth Street, in the District of Columbiaj 

And on cross examination said witness testified 


that he had known Mrs. Gunnell since he was old 


enough to recognize a person and give them an identity, 
in a business way and running around the Neighborhood 
as a youngster; he lived within a square of their house; his 
recollection is not quite clear as to whether lie saw any¬ 
body else at the house when he went there to sign this will; 
it seems to witness that Mrs. Brooke opened;the door for 
them when tliev went in, but witness is not absolutelv cer- 
tain of that; he does not recall that lie saw|Mrs. Brooke 
at any time on that occasion after she opened the door; 
Mrs. Gunnell’s request that the witness come! to the house 
came to the witness through his brother, who drew the will 
at his office. 


And thereupon counsel for the caveatee ofifjered the said 
paper writing purporting to be a will in evidence, and it was 
received in evidence as Caveatee’s Exhibit No. 11, in the form 
which is set out in full elsewhere in the transcript of record. 
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And thereupon counsel for the caveator made his open¬ 
ing statement to the jury. 

And thereupon the caveator produced as a witness him¬ 
self caveator Joseph F. Barnes, who testified on direct ex¬ 
amination that he was fifty-two years old September 15, 
1930, and is a United States Army Officer in the Regular 
Army on active service, and was a graduate of West Point 
in 1901, having entered t lie Regular Armv as a cadet at 
West Point on June 18, 1897, and is the only living son of 
Harriet P. Gunnell, and is the caveator; Mrs. Gunnell was 
born in Washington, D. C., and was in her eighty-fourth 
year at the time of her death; witness’ father had died and 
his mother had married again; witness remembers his 
father’s death and from related events thinks he was four 
vears old; witness’ mother married again in 1889; Mrs. 

f 7 C? 

Gunnell left two living children, the witness and his sister, 
Mrs. Marv F. Brooke, who was born Marv Fauntlerov 
Barnes, caveatee; witness is approximately four years older 
than Mrs. Brooke; witness’ mother married the second time 
Francis M. Gunnell, who was a retired Surgeon-General 
of the United States Navy, and who having retired prior to 
his marriage resided continuouslv until his death at the 
family home, and Mrs. Gunnell’s two children were re¬ 
garded by Dr. Gunnell as immediate members of the family 
and resided with him continuouslv at 600 Twentieth Street, 
N. W.; witness was educated in Washington at 
41 Friends Select School, a short time in the public 
schools, then at Emerson Institute, commonly known 
as Mr. Young’s School, on Fourteenth Street, and then at 
Columbian, now George Washington, University; on re¬ 
ceipt of witness’ appointment to West Point in the Fall of 
1896, witness attended preparatory school at Highland 
Falls, New York, and upon passing his entrance examina¬ 
tions to West Point in March, 1897, witness entered West 
Point in June of the same year: witness attended Columbian 
University two or three years, and the only appointment 
open to West Point for which witness was eligible was the 
one District appointment and one of the ten appointments 
at large in the hands of the President of the United States, 
and the latter was given to another. 
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And thereupon, over the objection upon the ground of 
immateriality, caveator’s counsel offered to show that it 
was not the caveator’s plan at the time he went to Columbian 
University to go to West Point, and that caveator’s plan 
was interfered with by his appointment to West Point, 
which exiled him from home, caveatee’s ground bf objection 
being that whether it was his mother who madb him go to 
West Point or his sister, the caveatee, who was| four years 
younger, was immaterial to the issue of undue influence, and 
the Court permitted said testimony to be received over the 
aforesaid objection of the caveatee, and an exception of the 
caveatee which was duly noted and allowed, as follows: 
That while witness was attending George Washington Uni¬ 
versity, his plan was to go to college with the| idea of be¬ 
coming a lawyer; that he intended to go to Princeton; that 
he took no actual examination for Princeton under the 
supervision of Princeton University, but did lake an ex¬ 
amination to show his qualifications to enterj the junior 
year in Princeton in the second semester of 1897, and that 
he was influenced to depart from that plan and did not go 
ahead and consummate his plan to go to Princdton because 
Dr. Gunnell, his stepfather, secured for him an Appointment 
to West Point, and it was his mother’s wish, ad well as Dr. 
Gunnell’s wish, that he attend West Point and he felt it his 
dutv to go. 

• # ° # j 

During witness’ cadetship at West Point, hje spent the 
furlough period at the end of the second year with the 
family and with his mother, partly in Washington and 
partly at summer resorts; witness belongs tp the Field 
Artillery, which is in the Combat Branch of the Army; 

during witness’ service in the Army he \vas not sta- 
42 tioned in Washington until his attendance at the 
War College in 1920 and 1921, and his detail to the 
War Department General Staff in 1921 to the early part 
of 1923; witness’ first station was at Fortress ]Monroe for 
a period of less than one month; then at the JBuffalo Ex¬ 
position, where he was hospitalized during ijnost of the 
entire period of that year, reporting to Key Wdst, Florida, 
in the early winter of 1901, and remaining therb until 1904; 
then at Fort Snelling, Minnesota, outside of Sti Paul; then 
on telegraphic orders to the Philippines to join the China 
Expedition in 1905 to 1907; then to the Presjidio at San 
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Francisco until he reported to West Point as an instruc¬ 
tor in the late summer of 1907 for two years; then to 
what is now Fort Warren, outside of Cheyenne, Wyoming; 
then to the Moro country of the Philippines in 1909 until 
1911, during all of which service witness was in active 
service against the Moros, returning in 1911 to Fort 
Riley, Kansas; from there to California, Washington and 
Oregon as senior instructor of the Artillery of the entire 
Pacific Coast; from there to Vancouver Barracks, outside 
of Portland, Oregon; from there back to Fort Riley in 
1912; in 1913 oil the Mexican Border in command of a 
battery incident to border troubles; in 1914 back to Fort 
Riley, Kansas; then to Fort McKenzie, Wyoming, in com¬ 
mand of the Post near Sheridan, Wyoming; then to the 
Philippines in 1914, until June, 1917; in June, 1917, with 
a Regiment of Regular Artillery at Camp Sparta, Wis¬ 
consin; then taking a Regiment to Plattsburg Barracks, 
the Instructional Regiment for the National Guard of New 


York, until December, 1917; then on telegraphic orders to 
Hoboken to go overseas with the Second Division; to 
France in December, 1917, until July, 1919; then to the 
Staff Class at Fort Leavenworth; then after graduation 
from the Staff Class to the War College in Washington; 
then after graduation from the War College to the Gen¬ 
eral Staff of the W T ar Department; from 1923 to 1925 in 
China as Chief of Staff of the American Forces; then as 

Commandant of Cadets at the University of Wisconsin 

* 

until July, 1928; then to Fort Sam Houston, Texas, as As¬ 
sistant to the Inspector General of the Eighth Corps Area 
until February, 1930; then to the Canal Zone as Inspector 
General of the Panama Canal Department until relieved 


to return to the United States, arriving at New York on 
August 27, 1930; witness saw his mother at all opportu¬ 
nities when he was anywhere in the vicinity of Washing- 
ton, “the exigencies of the service which 1 have just re¬ 
counted operated to prevent me from visiting home or 
seeing my mother from 1911 until 1920, a period of nine 
years”; witness occasionally took the regular leave 
43 that was due him; he availed himself of such op¬ 
portunities as presented themselves, notably on his 
change of station from Key West to Fort Snelling, he 
visited the family in 1905; on his return from the Philip¬ 
pines in the summer of 1907, en route to West Point as 
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instructor, he stopped off in 'Washington for a visit to 
the family, seeing his mother and Dr. Gunnell ajnd also his 
sister, who was at home at that time although married; 
witness did not see his mother occasionally or! frequently 
from 1907 to 1911; during his two year tour at West 
Point, his mother visited West Point on several occasions, 
but to the best of witness’ recollection he took no leave 
during that period, being on duty in the summer in train¬ 
ing camps in northern New York; before going to Chey¬ 
enne, Wyoming, he visited home in 1908; witnjess availed 
himself of every reasonable opportunity to see his mother, 
but has alwavs regretted that he did not see her before 
sailing for France, but he was traveling with jtroops and 
it was impossible to stop by Washington and his tele¬ 
graphic orders in December, 1917, to join the jSecond Di¬ 
vision were unexpected; witness was en route frpm Panama 
to New York when his mother died; throughout witness’ 
mother’s lifetime his feeling for her was one jof greatest 
devotion; witness considered her for many years his spe¬ 
cial charge, and feels that his affection for his jnother was 
as deep as that of any son towards his mother; witness 
has conclusive reason to believe that his mother never lost 
in anv wav her intense devotion to him, her elder son, 
throughout all the period of years that he was absent from 
home; this was evidenced by almost continuous corre¬ 
spondence between his mother and witness, tjlie tone of 
the letters being most affectionate and loving;! a very pe¬ 
culiar tenderness existed between witness’ mother and him 

; 

evidenced at all times when they were in personal touch 
with each other by her most affectionate demonstrations, 
by her joy and pleasure in witness’ presence, and by con¬ 
versations relating to the very closest incidents of their 
respective lives; witness can state with pleasure that his 
school vears in Washington where he graduated as valedic- 
torian of his class and did well at Columbian jUniversitv, 
and graduated well at West Point, where Witness was 
fairly prominent in athletics and in class affairs, being 
Vice-President of the Class, were all subjects of great 
gratification to witness’ mother and Dr. Gunnell. 


44 “Q. May I ask what was her attitude as mani¬ 

fested toward your career in the army of the United 
States? A. One of the greatest interest. 
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Q. Anything more than a parent’s interest? A. I would 
be justified in saying intense interest, and during the world 
war I was 1 in correspondence with mother from overseas, 
sending her such photographs as were allowed to pass the 
censorship. I received devoted letters from her in reply, 
and especially upon my return here from abroad, it was 
evidenced upon my receipt of the Distinguished Service 
Medal for my overseas service. 

Mr. Lesh: I am assuming, and for that reason I am not 
interposing any objection, that your client does not have 
the letters he is referring to. Of course, if he has the let¬ 
ters or they are available, we would ask for the letters 
themselves. 

Mr. Ansell: We are not desirous of proving the specific 
or particular contents of the letters, but to show a fixed and 
settled attitude upon the part of the mother and the fact 
that there was affectionate correspondence. 

The Court: Nevertheless, Colonel, the letters are the evi¬ 
dence of the affection that the Colonel has testified about, 
and he is undertaking to tell us what those letters revealed 
in a general way, not as to the specific contents, and objec¬ 
tion is now made. 

Mr. Lesh: May I sav to vour Honor that there will be 
no dispute from this side and I may avoid some dispute 
bv saving it, of Mrs. Gunnell’s great devotion to her son 
which persisted throughout her lifetime. 

The Court: Are your referring to letters written by the 
Colonel? 

Mr. Lesh: No I am referring to letters written by Mrs. 
Gunnell to her son. That is what I should like to see, be¬ 
cause in the midst of that devotion there are other things 
that I would like to bring out, and if he is going to relv on 
letters from his mother, I would like to see the letters. 

The Court: As far as the Colonel has gone, he has done 
no more than to say that the letters which he received from 
his mother were characterized by affection and pride and 
tenderness, that he testified was exhibited in other ways 
besides, and you do not object to that, and now L under¬ 
stand that you concede that the letters written bv Mrs. 

Gunnell to the Colonel were so couched. 

45 Mr. Lesh: I know that there were letters so 

couched. I do not know whether I am referring to 
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the same letters that the Colonel is, and for that reason I 
will put my objection specifically in this form, that if 
Colonel Ansell refers further to the contents of letters or 
correspondence with the mother, I ask for the production 
of the correspondence or proof that he does not have them. 

The Court: It depends upon the character of the 
reference.” 


And thereupon the witness testified furtheij as follows: 
He had no recollection of any incidents or instances of his 
sister’s affection during his earlv childhood days. Counsel 
for the caveator thereupon asked his client, thp witness, as 
to conduct indicating lack of affection on tlioj part of his 
sister, the caveatee, during- their childhood, jand counsel 
for the caveatee interposed an objection on the ground of 
remoteness in point of time, and the Court niled that the 
relovancv of testimonv of the attitude of the!caveatee to- 

• • i 

wards the caveator when tliev were children would be com- 

•• 

potent if followed up by a showing that the Attitude con- 
tinued throughout their later life. Thereupon! the pending 
question was withdrawn, and over said objection and in 
conformity with the Court’s ruling, caveatjor testified: 
There were no incidents from the earliest recollection of 
the witness until the time when he graduated from West 
Point in 1901 when his sister demonstrated Any affection 
for him; she did not take the interest in witness’ school 
success or in witness’ career at West Point which a brother 
was justified in expecting from an affectionate! sister; after 
witness’ graduation from West Point he spent his ten day 
leave in Washington at his mother’s home; he was then in 
his twenty-third year, a Second Lieutenant;! he was not 
included in social entertainments given or partici- 
4 6 pated in by his sister at that time; witness does not 

think his sister at that time had made her debut, as 
it is commonly called, but he has no recollection of being 
included in any social gatherings indicating aipride on her 
part that her only brother had recently completed a course 
in the Military Academy; when he was ill jsvith typhoid 
fever and remained in hospital for nearly four months at 
Buffalo shortlv after he was commissioned, his life was in 
danger and the family was telegraphed for from Washing- 
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ton; his sister came on with the family; he was in the hos- 
pital from the middle of April to approximately the middle 
of August, and his sick leave incident to his heart having 
become infected from the typhoid fever continued until De¬ 
cember 24, 1901. And thereupon the Court interposed and 
inquired whether counsel proposed to show interest or lack 
of it on the part of caveatee, and if so, the Court ruled that 
this might be shown, and caveator thereupon testified that 
his sister was at Buffalo while he was ill in the hospital 
and that he spent approximately all of his sick leave with 
his family, and that he has no recollection that his sister’s 
attitude changed in any way from that prior to his illness; 
during witness’ absences from home and before his sister’s 
marriage, witness and she did not correspond; since that 
time they have not habitually corresponded; since witness’ 
mother’s blindness, his sister acted as her secretary and 
wrote witness for his mother, and witness at times ex¬ 
pressed his appreciation of this act of his sister by letters 
to her; witness’ sister was married in December, 1906, and 
until then had lived continuously with witness’ mother; 

after she had married she did not immediatelv continue to 

% 

live there; witness’ recollection is not clear as to whether 
she returned with her husband to her mother’s home shortly 


after her marriage; her husband’s first station in 1906 
was Cuba, from where he was sent to West Point as an in¬ 
structor, and on witness’ return from the Philippines in 
1907, witness found his sister a resident at home, but with¬ 
out her husband; she joined her husband at West Point in 
the early part of 1908 with her infant daughter; her 
daughter was born in the old home; she left West Point 
and returned to Washington some time in 1910, her hus¬ 
band having been assigned to duty in Washington, and re¬ 


mained there until some time the latter part of 1914, when 
they were ordered to the Philippine Islands; from 1910 
until 1914 when her husband was on duty here in Washing¬ 
ton, she lived a part of the time at home and part of the 
time on O Street; the exact division of that period be¬ 
tween those two residences witness does not recall; 
47 caveatee and Col. Brooke returned from West Point 
to the old home, then located the O Street residence 
and resided there for possibly a year during which period 
witness was in Washington at least once and then returned 
to the 600 Twentieth Street house from which they left for 
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the Philippines; she went with her husband in 1914 to the 
Philippine Islands; witness does not know jexactly how 
long she remained in the Philippines; the tour of duty there 
at that time was two years, and her husband completed the 
tour, but she returned sometime within a year or shortly 
thereafter to the 600 Twentieth Street hom<j}, where she 
lived during the years of the World War, 1917, 1918 and 
1919, while her husband was on duty in Washington; 
Colonel Brooke was ordered and went to Jjeavenworth 
about 1919, and Mrs. Brooke and their daughter with him; 
witness was stationed at Leavenworth from 1919 to 1920; 
Mrs. Brooke returned to Washington in 1920, witness does 
not know whether permanently or only for thp purpose of 
putting her daughter in school; while here she lived at 600 
Twentieth Street, his mother’s home; Colonel Brooke re¬ 
mained at Fort Leavenworth until 1923, and when he came 

' _ i 

to duty at Washington, he resided at 600 Twentieth Street, 
with witness’ mother and they continued with witness’ 


1925; there¬ 
in Washine- 


mother there until the sale of the property in 
after witness’ mother lived at various points 
ton with Mrs. Brooke, Colonel Brooke and th0ir daughter; 
they lived at the Martinique on Sixteenth Street and vari¬ 
ous places in the city during the winter and at Buena Vista 
and Monterey in the summer; late in 1926 or inj 1927 Colonel 
Brooke was ordered on engineer duty at ^Jacksonville, 
Florida, and witness’ mother accompanied jColonel and 
Mrs. Brooke and their daughter, and they liyed together 
in Jacksonville for two years, and then to New Orleans 
where they remained for some period over a year; Colonel 
Brooke was stationed in New Orleans when witness’ mother 
died, but witness’ mother was with Mrs. Brooke at James¬ 
town, Rhode Island at time of her death; Mrsi Gunnell be¬ 
longed to the Protestant Episcopal Church and attended 
St. John’s Church in Washington; she had an intense de¬ 
votion as a communicant of that Church; she was deeply 
religious and attended all the services and festivals at St. 
John’s Church being a constant communicant luntil she be¬ 
came so feeble as to be unable to attend; Washington was 
her home all of her life and she had all of her friends here; 
she had never been South before and knew nobody in 
Jacksonville. 

And thereupon the said witness was asked by caveator’s 

counsel, “When vou were stationed at West Point and 

* 
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your sister was there, her husband being on duty there in 
1907 and 1908, what was vour sister’s attitude to vou at 
that time?”, to which question caveatec’s counsel inter¬ 
posed an objection upon the ground that what was said 
and what was done could be shown, but to ask for an atti¬ 
tude was to ask for the witness’ conclusions on the facts, 
which facts ought to be laid before the jury and let 
48 the jury form the conclusion, and the Court having 
stated in part that a witness might properly state 
that a person was “nervous” or “inattentive”, or if hatred 
is exhibited, the witness might say so, counsel for cavcatee 
in modification of the objection stated that if one came 
into a room and met another, cavcatee would concede that 
his attitude might properly be criticized as hostile or 
threatening or affectionate because that is a physical fact 
which embodies a description as such words are commonly 
used, but that the pending question asked the witness to 
form a conclusion about his sister based on what happened 
during a considerable period of time, and on behalf of 


cavcatee it was insisted that what happened would be the 

only proper evidence; whereupon the Court ruled that the 

admissibilitv of testimonv as to an attitude is not to be 
* • 

determined by the time involved, and overruled the objec¬ 
tion; whereupon the caveatee noted and was allowed an 
exception, and the witness over said objection and excep¬ 
tion testified that he found his sister’s attitude even more 
unsympathetic towards him as a young matron than as a 
girl; that he was never offered the run of the house; he 
was a bachelor at that time and she had married quarters 
at the Po^t; she took no interest in his personal affairs at 
West Point, such as his friends, and on only one occasion, 
at his request, did she offer the hospitality of her home 
to one of his friends; her attitude was one of jealousy and 
hostility, and witness entertained that feeling at that time 
about her conduct. 

Said witness continued to testifv as follows: That Mrs. 
Brooke’s child had been ill since birth, and witness’ in¬ 
terest as uncle of his onlv niece was verv great, and he of- 
fered his services to help relieve the family in the night 
watches which were accepted on two or more occasions, 
witness spending the night at the house and being subject 
to call: witness tendered his offices to his sister and her 
husband, which were accepted, in straightening out an offi- 
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cial tangle occurring as a result of a visit to the Army Post 
of a civilian specialist, the clue formalities of which had 
been overlooked; witness recalls an incident! of a young 
woman friend of his being entertained bv Mrs. Brooke at 
West Point at his request. 

And thereupon Mrs. Brooke’s attitude toward friends of 
the witness being inquired about, the objectiojn by counsel 
for caveatee was renewed, and the Couft announced 
49 that it had already ruled upon the objection, and it 
was understood between counsel and the Court that 
caveatee’s objection and exception already taken applied to 
all questions seeking to elicit testimony as to “attitude”, 
with the added grounds of objection and exception that the 
effect of Mrs. Brooke’s attitude towards these ivoung ladies 
was not involved in this suit, and that these incidents were 
too remote in time, and said witness testified that Mrs. 
Brooke’s attitude with respect to the young lady who was 
entertained at her house was critical to the extent that this 
friend of witness was much embarrassed and discomfited 
at her treatment at the hands of witness’ sister; while wit¬ 
ness was on duty at West Point he paid court to a young 
New York woman whom he had met at West Point through 
mutual friends where she visited an officer’s family; she 
met Mrs. Brooke socially; Mrs. Brooke’s attjitude to that 
young lady was intensely critical, Mrs. Brooke expressing 
her opinion of her on numerous occasions; when witness 
was a vouug Armv officer he had numerous young women 


friends in Washing-Ion which had been his homo all his life; 


for two or three of these girls witness really felt an af¬ 
fectionate regard; Mrs. Brooke’s attitude was critical of 
all of witness’ women friends; witness’ mother’s attitude 
was that she did not want witness to marr\j early in his 
career; her attitude toward witness’ women friends at that 
time was not favorable, giving as her reasons! certain criti¬ 
cisms which witness had heard at other times from his 
sister directly; witness cannot recall whether he had heard 
those objections from his mother before hq heard them 
from his sister, but it was a running commentary on most 
of his women friends during the period from his gradua¬ 
tion until he went West in 1905; his attention^ to the young 
lady above mentioned whom he had met at West Point were 
serious; witness wished to marry her, and this was his first 
serious affair; witness discussed marrying !her with his 
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mother on numerous occasions and at great length, and his 
mother manifested very strong objections; his sister man¬ 
ifested objections; the objections of the two were in part 
entirelv similar; witness’ mother never met this young 
lady; witness was stationed in the Philippines, arriving 
there September, 1914, and remaining there until July, 
1917; witness’ sister and her husband arrived there in No¬ 
vember, 1914; upon witness being advised that his sister 
was there or was coming there, he did not write her a 
letter; witness had not heard from his mother from 
50 the time of his marriage in February, 1914, until No¬ 
vember, 1914, notwithstanding the fact that just 
prior to sailing from San Francisco in August, 1914, wit¬ 
ness had written home telling them of his departure from 
San Francisco, and about the time of his sister’s arrival he 
wrote his mother at length in order that the letter might 
reach her before Christmas of 1914; this letter had refer¬ 
ence, generally, to the relationship between witness and 
his sister; witness has forgotten the exact contents of the 
letter; witness wrote a letter to his sister shortly after her 
arrival in the Philippines with reference to their unsatis¬ 
factory relationship; while witness’ sister was in the 
Philippines on this tour, witness saw her on numerous oc¬ 
casions but never to speak to her or have any social con¬ 
tact with her until some time in the summer of 1915 at the 
mountain resort of Baguio where she and Colonel Brooke 
were on leave at the same time that Mrs. Barnes and wit¬ 
ness were; witness recalls most distinctly a particular oc¬ 
casion when witness met her there and had some colloquy; 
Baguio is a summer camp with officers’ families on leave, 
living in one large barracks; witness’ wife and witness 
were returning to their quarters in these barracks one 
evening when they met Captain Brooke as he then was, and 
witness’ sister on the porch or veranda of these barracks; 
this was the first opportunity witness had had to come face 
to face with his sister since his marriage; he had been in 
receipt of a letter from her dated May 15th Corregidor, 
Philippine Islands, prior to this time; he had also received 
a letter from his mother in reply to his Christmas letter 
of 1914, which was the first communication he had received 
from his mother since his marriage in February, 1914; the 
contents of this letter of May 15th were very fresh in his 
mind, and he decided to avail himself of this meeting to 
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have a definite showdown with his sister; he complained to 
her bitterly of this letter dated May 15, 1913, from Port 
Corregidor, in which she defamed witness’ wife in the most 

untruthful- j 

Whereupon objection was interposed by j counsel for 
caveatee upon the ground that the contents bf a written 
instrument were being testified to without a production of 
or an accounting for the instrument itself, aijd the Court 
ruled that the testimony was proper if witness was relating 
a colloquy but that objection was well taken if! witness was 
not relating what he said to caveatee; after directed by his 
counsel to confine himself to stating what was said 
51 in the colloquy, witness testified as follows: He com¬ 
plained to his sister because of this lettjer, stressing 
the defamatory and vilifying terms used bvj her in this 
letter and quoting some of them to her—whereupon counsel 
for caveatee renewed said objection and movfed to strike 
out the statements as to the contents of said letter, and 
said objection and motion were overruled, and an excep¬ 
tion by the caveatee noted and allowed. I 

m/ 

“The Court: Let me say to you, Colonel Barnes, that you 
are asked bv vour counsel to give, as best vbu mav now, 
what was said bv vou to vour sister and what she said to 
you. It may not be that you can give it in precise words, 
but the substance of it the best vou recall it. What vou said 
to her and what she said to vou in the course! of that con- 
versation. That is what Colonel Ansell asks |vou. 


A. (resumed). In addition to my complainiiig to my sis¬ 
ter as to this letter of September (May) 15th Ilalso charged 
her specifically with the interception of all m^ letters that 
I had written to mv mother since mv marriage! in February 
as Mother, in a letter to me received April 16tlii, stated that 
mv December 25th, 1914, letter was the first cobimunication 
she had received from me since my marriage jin February. 
I then came back to the immediate subject of this letter of 
May 15th, on which I felt most bitterly, having been married 
only approximately a year. This conversation was a very 
bitter exchange, our voices were raised and my! sister finally 
said something to this effect: 

4 Oh, vou need not bother about that letter.’j 
My reply to her was something to this effect: 

4 Why shouldn't I bother about this letter?’ and she came 
back and told me that I was disinherited andithat she had 

i 
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seen to it that I could never come back home as a son, that 

I was an outcast in the family and that she had fixed it that 

• 

Mother had written me out of the home as a son. She fur¬ 
ther stated specifically, and L recall these words because I 

have had occasion to discuss them both with mv wife and 

% 

with mv- 

The Court: You need not explain. You recall them? 

A. 1 recall these words specifically, that she stated, ‘You 
can expect nothing from Mother’, and the discussion was 
most bitter and argumentative.” 

Witness next served at the same station where Colonel 
and Mrs. Brooke were serving at Leavenworth in 1911) and 
1920, witness being the first to arrive there. 

52 Thereupon witness was asked what her attitude 
was to him there, and the same objection, ruling and 

exception were noted in the record. 

Said witness further testified that he could indicate her 
attitude toward him bv reciting a definite incident: When 
Colonel Brooke’s orders were issued, witness wrote to his 
mother inviting the Brookes through her to come and stav 
with witness and his wife in their quarters at Fort Leaven¬ 
worth; this letter did not reach home prior to the Brookes’ 
departure; upon hearing of their arrival in the town of 
Leavenworth, witness went to the town and notwithstanding 
witness’ knowledge of his sister’s attitude towards him, he 
personally invited her and her family through her husband 
to come to their home and visit them until the Brookes 
could be assigned quarters and open their household goods; 
this was declined bv his brother-in-law on the ground that 

thev were already established at the National Hotel 
• * 

53 in the town of Leavenworth; as subsequent arrivals 
at Fort Leavenworth, the Brookes were called on bv 

witness and his wife as soon as thev were established, and 
the call was promptly returned by them, but no interviews 
were held as the respective parties were out at the time of 
the calls; during the whole year at Fort Leavenworth wit¬ 
ness never exchanged a single word with his sister, to the 
best of his recollection; his children were not recognized bv 
her daughter, this causing witness’ children a good deal of 
distress; witness’ wife was not recognized bv her or bv her 
husband ekeept in the most formal manner, and they were 
not invited to any intimate affairs, such as dinners or card 
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parties, together, and their mutual friends at I-jort Leaven¬ 
worth knew of the contention that existed and witness’ sis¬ 
ter's attitude towards witness and his family ;j witness re¬ 
ceived his first letter from his mother after lie arrived in 
the Philippines in April, 1915, and they kept up a regular 
and frequent correspondence from that time with only one 
short break, witness writing to his mother front the Philip¬ 
pines at least once a month and frequently mode often, and 
receiving letters in reply from his mother; these letters were 
verv affectionate; when witness was on dutv‘here at the 
War Department in 1920 to 1923, he was a frequent visitor 
at his mother’s house, and his mother's attitude to him for 
all that time was one of deepest affection and cjloseness. 

And thereupon said witness was asked wljat was the 
personality of his sister, Mrs. Brooke, with respect to the 
element of dominancy or the opposite gentleness, to which 
cavcatee objected on the ground that witness ^hould state 
the basis of his belief, not his belief, and upon the grounds 
already interposed in support of similar objections, and 
upon tlie further ground that if the witness be permitted to 
state an opinion, being a lay witness, he ought jalso to give 
the basis of the opinion, which has not been done. Where¬ 
upon, at the suggestion of the Court, the word ‘f character” 
was substituted for the word “personality” in the question, 
the objection was overruled and an exception noted and al¬ 
lowed, and the witness answered that his sisteri is of an ex¬ 
tremely dominating character; that it would nOt be unfair 
to sav that she is domineering; witness’ sister lis of a verv 
jealous disposition and has frequently manifested it. 
Whereupon the witness was asked whether he had ever seen 
manifestations of her dominancy of character y’itli respect 

to her mother, and answered that he had seen it dontinuouslv 

•/ 

since 1920 as evidenced or evinced in mother’s atti- 
54 tude and beliefs and understandings; anjl that prior 

to 1920, lie was at home only at infrequent inter¬ 
vals; witness observed such domination prior to! 1920; there 
decidedly was a change in witness’ mother’s lattitude on 
such occasions when his sister was present from what it 
habitually was; there was a very decided embarrassment 
and restraint on mother’s part compared with her usual 
demonstrations of affection towards witness. 

Whereupon counsel for caveatee requested counsel for 
caveator to proceed to fix the time to which the evidence 
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last given related, caveator did not do so, counsel for 
caveatee objected to it on the ground that it was too remote 
in time and its relation to the will was not shown; where¬ 
upon counsel for caveator stated lie ought to try to be more 
definite with respect to time if he could and would try to 
do so, although he did not concede he could not prove the 
general statement, and asked his witness whether he re¬ 
membered any particular occasion when this change of at¬ 
titude was manifested due to his sister's presence; where¬ 
upon counsel for the caveatee objected to the question on 
the ground that it had not been shown that anv change of 
attitude was due to the sister’s presence; whereupon 
caveator modified his question to inquire for a change of 
attitude taking place in his mother, his sister being present, 
and the witness answered that in 1910 he saw his sister 


in the presence of his mother, and that he does not ever re¬ 
call seeing his sister in the presence of his mother from 
then until 1920 to 1923 when he was on duty in Washington; 
whereupon the witness was asked what occurred in 1910 to 
impress “this change of attitude” on witness’ mind. The 
question was objected to on the ground that it was leading, 
the witness having testified merely that he saw his mother 
and his sister together, and not having said that this was 
one of the times when the mother’s attitude changed. 
Whereupon the witness was asked whether “this 1910 inci¬ 
dent” was one of such occasions, and answered that it was, 
and was asked what manifestations of that change witness 
observed on that occasion; whereupon the Court interposed 
saving witness had alreadv characterized the change he ob- 
served on the occasion of his interviews with his mother 


his sister being present and a colloquy ensued between the 
Court and counsel for the caveator in the course of which 


counsel for the caveatee twice interposed and pointed out 
that the caveatee was not objecting because it was the 
caveatee’s view that what actually happened was the only 
material fact, and counsel for the caveatee urged that the 
pending question be answered; whereupon counsel for the 
caveator withdrew the question; whereupon counsel for the 
caveatee stated that if this line of testimony stopped there, 
caveatee’s objection was renewed and motion was 
55 thereupon made on behalf of the caveatee to strike 
out all of the testimony relating to embarrassment 
and restraint on the part of the deceased, on the ground 
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that no time had been fixed and that counsel lUid not gone 

| # s ~ 

far enough to show what had actually happened which the 
witness characterized as embarrassment and restraint, so 
that the testimony remained opinion testimony; whereupon 
the Court ruled that the objection was not well taken for 
the reason that it went to the weight rather than to the ad¬ 
missibility, and overruled the motion to strike, to which 
rulings the caveatee noted an exception which tvas duly al¬ 
lowed. 

Thereupon the witness further testified that! his mother 
had given him money in her lifetime; on his graduation from 
West Point she gave him $500 as an outright jgift to pur¬ 
chase his equipment and military outfit; she gave him 
birthdav and Christmas remembrances almost continuously 

* j V 

until the time of her death, in small amounts ranging from 
five to ten dollars, and she advanced him, to the best of his 
recollection, $250 in 1913, which was a loan; in |914 witness 
was a Captain, Field Artillery, and Colonel Brooke was a 
Captain of Engineers; witness was one year his senior in 
length of service, but he was senior to witness, having re¬ 
ceived his promotion as Captain ahead of witness; the op¬ 
position advanced by Mrs. Brooke to the young ladies to 
whom witness paid marked attention was on the grounds of 
not being witness’ social equals; they had no wealth back of 
them nor prospects of wealth; when witnesjs and Mrs. 
Brooke were stationed at West Point, she exhibited anger 
towards witness incident to a visit to her daughter by Mrs. 
George Bell, now deceased, wife of Major Gerieral George 
Bell; Mrs. Brooke put all the blame on witness for this visit 
which she resented as being inopportune, on [the grounds 
that the house was not in order, the baby was ijiot properly 
dressed, etc.; witness was brought into the chse by Mrs. 
Bell’s daughter, this daughter asking witness to accompany 
her to his sister’s house, and she made a protest to witness’ 
sister of witness’ sister’s treatment of Miss Ball’s mother; 
during this visit witness’ sister became so angry at witness 
she told witness to go to hell; whereupon counsel for the 
caveatee moved to strike said answer upon the ground that 
the sister’s irritation at some call on her infant baby at an 
inopportune time, when the baby was not dressed to receive 
company, and the house was not in order, is !no evidence 
of any probative value in a will case; whereupon the Court 
ruled that the said testimony was admissible, and over- 
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ruled the motion to strike, and counsel for the 
56 caveatee noted and was allowed an exception. 

Arid thereupon said witness was asked whether 
his sister ever made reference in a conversation with him 
as to her financial condition in life; whereupon an objection 
was interposed on behalf of the caveatee on the ground that 
the testimony called for was irrelevant, it being contended 
by the caveatee in support of said objection that if the testi¬ 
mony to be elicited should be to the effect that the sister 
needed money, that might be argued to be a motive for her 
to influence her mother to make a will in her favor, and if, 
on the other hand, the testimony should be that she was 
exceedingly well fixed, it might be argued that she ought not 


to be asking her mother for any return for the years of car- 
that she gave her, and that therefore she ought to divide the 
property with her brother, and that it was irrelevant either 
way the facts should turn out to be, but the matter sought 
by the said question was held by the Court to be relevant, 
the objection overruled, and an exception noted and al¬ 


lowed, and the said witness testified that his sister had made 


reference to her financial condition in February, 1930, and 
that they were speaking of her daughter, Hallie, and wit¬ 
ness’ sister said to him ‘ 4 Hallie is going to be quite an heir¬ 


ess”, and witness replied “How is that? 


y 


and witness’ 


sister told him that the trust fund made out for Hallie had 


not been touched, and that they had not touched the interest, 
and that with what witness’ sister would leave her, she 
will have a good sized sum; and thereupon upon further 
objection being made on behalf of the caveatee, the Court 


ruled that the financial condition of Mrs. Brooke’s daughter 
Hallie was not material, and that the objection in that re¬ 
gard was well taken. 

Said witness then identified a letter dated at Jamestown, 
Rhode Island, July 16, 1930, superscribed to “My dear 
Roy”, and subscribed “Affectionately, Marie”, which was 
marked Caveator’s Exhibit No. 1, with respect to which 
counsel for both sides agreed that the date was an error 
and should be August 16 and that it was a letter mailed to 
the witness at Quarry Heights, Canal Zone, and was written 
by Mrs. Brooke, from which caveator offered and there was 
received in evidence a paragraph reading as follows: 
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“Mark came up earlier than he had expected for his leave 
and as the doctor does not think her strength can 
57 last much longer, he will stay as long as lie can, taking 
leave without pay. ,, 


Said witness then identified a letter dated ht Washing¬ 
ton, D. C., August 25, 1930, superscribed “My! dear Roy” 
and subscribed “Affectionately, Marie”, which jwas marked 
Caveator’s Exhibit No. 2, and which counsel agreed was 
mailed to the witness at Hotel McAlpin, New Yjork City, to 
be held until arrival, and was written by jVjrs. Brooke, 
from which caveator offered and there was | received in 
evidence a paragraph reading as follows: 


“I received your letter after sending a cable to tell you 
of mother’s death last Friday. I wrote you the Sunday 
before, after her change for the worse, but of cburse had no 
idea that you would consider returning to the States. Mark 
is with me and needless to say has been the greatest help 
and comfort. When the cable was returned, I wired you at 
the Hotel McAlpin in the care of the manager. |The funeral 
was today and I think everything was just as mother could 
have wished.” 


Counsel for the caveator then offered and there was re¬ 
ceived in evidence, without objection, a telegram sent by 
Mrs. Brooke to the Hotel McAlpin, New York, New York, 
August 24, 1930, marked Caveator’s Exhibit No. 3, as 
follows: 

“Please deliver following message to Colonel Joseph 

Barnes upon his arrival from Panama Wrote Week ago and 

cabled Fridav of mother’s death Just received word of 
* 

your departure Funeral cannot be delayed as Mark’s leave 
is up and Hallie alone at Jamestown Staying Mavfiower 
Hotel.” ‘ | 

Said witness continued to testifv on direct Examination 

w 

that when he arrived in New York on August!27, 1930, at 
about two p. m., he immediately put in a call fbr the May¬ 
flower Hotel, found his sister out, and finallv! established 
communication with her between four and five p. m. that 
same day; in that telephone conversation witness’s first, in¬ 
quiries were as to the last hours of his mother’s life, the 
immediate cause of her death, the arrangements made, wit- 
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ness’ sister telling* him that Colonel Brooke had been with 
her in Washington but had now gone to his own station, New 
Orleans, and that her daughter, Hallie, was in Jamestown 
alone at the hotel at which thev were staying: witness 
58 offered to come to Washington immediately if he 
could be of any assistance, and his sister said every¬ 
thing had been done that was necessary, and that she was 
leaving the next morning on the Colonial to return to James¬ 
town; she said Colonel Brooke had already left for his 
station as he had no more leave due him at full pay; after 
further general conversation she asked where witness was 
going to be for the next two or three days, and witness re¬ 
plied that his plans required him to stay in New York until 
Saturday, and that he was coming on to Washington but he 
could make it at once if she needed him; she said that was 
not necessary but Mr. Ogilby wanted to get in touch with 
witness at once as he wanted to go on his vacation; witness 
asked for what reason and his sister said because he had 
some papers he wanted witness to sign; witness told his 
sister that if Mr. Ogilby had any papers he wanted witness 
to sign to turn them over to witness’ attorney, General S. T. 
Ansell; witness’ sister told him there was no necessity for 
reference of the papers to an attorney, that all he had to 
do was to sign the waiver and return the papers; there was 
no mention during this conversation of the will; witness told 
his sister he did not contemplate being willing to sign any 
papers without consultation with his attorneys, but if she 
so desired, she might send them to him at the Hotel McAlpin 
prior to Saturday and he would give them immediate con¬ 
sideration ; the next morning by special delivery at 7:30 a. m. 
what purported to be a copy of the will and a waiver was 
handed to witness, on which papers he took no action until 
consultation with his attorney. 

Thereupon the waiver so referred to was offered in evi¬ 
dence, and objection made by the caveatee solely on the 
ground that it was not material and did not shed any light 
on the issues, the caveatee admitting as a fact that the 
waiver form was prepared by Mr. Ogilby and sent to the 
witness; the objection was by the Court overruled and the 
paper admitted in evidence, and an exception on behalf of 
the caveatee duly noted and allowed; said paper was there¬ 
upon marked Caveator’s Exhibit No. 4, as follows: 
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Exhibit A. 

i 

i 

“In the Supreme Court of the District of Columbia, Holding 

a Probate Court. 

i 

Adm. No. —. 

! 

In re Estate of Harriet P. Gunnell, Deceased. 

Waiver and Consent. 

i 

I, the undersigned, being one of the heirs-at-law 
59 and next-of-kin of Harriet P. Gunnell, deceased, hav¬ 
ing read and being fully acquainted with the will of 
said decedent bearing date the 17th day of June, 1914, and 
having read and being fully acquainted with file contents 
of the petition of Mary F. Brooke for the probate of said 
will and for other purposes, to which this waiver and con¬ 
sent is attached, do hereby waive citation or | publication 
of advertisement insofar as I am concerned, and do ex¬ 
pressly waive the right to file a caveat to said will, and do 
hereby consent and request as follows: That the said will 
be admitted to probate and record as a will of both real and 
personal estate and as the last will and testamjent of Har¬ 
riet P. Gunnell, deceased; that Mary F. Brqoke be ap¬ 
pointed executrix under the said last will and| testament; 
that letters testamentarv be granted unto the said Marv F. 
Brooke, as prayed in said petition; and that the Court act 
upon and grant all the prayers of said petition without 
further notice to me. 

! 

-i— ——— 

i • 

In the present of: 

_ y y 

• i 

| 

And thereupon, on cross-examination, said witness Joseph 
F. Barnes, caveator, testified as follows: Asked whether 
as the eldest child and only son he had a pretty accurate 
idea what his mother had by way of money aiid property 
during his adult life, he answered that he had no idea prior 
to her death, and being further questioned, he said he pos¬ 
sibly had some idea, and being asked how much idea he had 
as to her capital as compared to the amounts he had gotten 
from his mother which he had characterized as small, he 
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testified ho really had no idea: that she was the legatee 

under her mother’s will and the sole legatee under witness’ 

father’s will, and she was a participating legatee under 

several of witness’ uncles’ wills; witness knew she was the 

sole legatee of the will of Dr. Gunnell, who died in 1922, 

but witness was answering with reference to an earlier 

time; witness’ father died when he was about four vears 

% 

old in 1S82: witness has never checked up on how much 
property his father left and does not know at all how much 
he left, and does not know that his father did not leave any 
property; witness has never discussed his father’s estate 
with his mother and has never seen his will; when witness’ 
father was alive, they lived, to the best of witness’ recol¬ 
lection, comfortably, in a comfortable home on Penn- 
60 sylvania Avenue; witness does not know that Robert 
(’hew, his mother’s brother, was administrator of 
his father’s estate; witness’ father’s name was Joseph D. 
Barnes; witness did not hear of his father leaving a will; 
witness mentioned his grandmother as a possible source of 
his mother’s money; her name was Elizabeth Chew; asked 
whether he recalled that she died in 1899, witness testified 
he did not recall the exact date; he thinks it was while he 
was away at West Point; he did not come home to the 
funeral, to his recollection; witness does not know directly 
that his mother got anything from her except from the fact 
that witness’ mother has told him so repeatedly; witness 
has been informed from other sources as to the disposition 
of Elizabeth Chew’s estate; witness has no idea as to the 
aggregate amount which eventually came to his mother from 
the Elizabeth Chew estate; to his recollection, the property 
1709 H Street, where they lived as children, after moving 
from the large property on the corner of 17th and II on 
which the Transportation Building now stands, was unen¬ 
cumbered and was bought on their removal for $17,500; 
Elizabeth R. Chew, the mother of witness’ mother, had six 
sons, of whom the eldest, Richard Chew, was deceased at 
the time of her death, and witness’ mother was the only 
daughter; witness has no idea as to whether his mother’s 
share was approximately $3000; not the slightest idea at all; 
his mother never told him; at the time of witness’ grand¬ 
mother's death, assuming it was in 1899, witness had been at 
West Point for two years, but from the period of witness’ 
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father’s death, witness’ mother with whatever income she 
had supported witness and his sister in a most creditable 
and generous way; witness’ mother had marrijed I)r. Gun¬ 
nell he thought in 18S9, when witness was in his eleventh 
year, and his grandmother Chew was then living, and wit¬ 
ness’ mother and family were then living with his grand¬ 
mother Chew; witness does not consider that he has gone 
further than the facts in saying that his mother supported 
the family because he always had the impression that his 
mother contributed to the household; witness has no recol- 

' m i 

lection of any gifts, clothes, etc., from his grandmother 
Chew; (caveatee’s counsel asked if the net result of witness’ 
testimony is that he does not know whether $3000 to his 
mother from the estate of Elizabeth Chew is 1100% wrong 
or 1000% wrong, and asked by caveatee’s counsel as to 
whether he has any idea of how much money his mother 
had) witness testifies that he does not consider the state¬ 
ment embodied in the question a proper deduction from his 
testimony; “Mother did not receive large sums from my 
grandmother”; witness has no idea what a “large sum” is; 
witness’ grandmother Chew had an estate of ithis real es¬ 
tate; she had some income because she maintained 
61 this home and paid taxes on it, but witness does not 
know anv of the details; witness knows flier husband 
lost a great deal of money prior to his death; their home 
under grandmother Chew was well run, with riiaids and an 
excellent table; witness has no figure in mind when he says 
that he knows she did not leave a great deal to his mother; 
in estimating witness’ mother’s estate, prior to witness’ 
knowledge gained from the petitions for the probate of 
the will, witness had always assumed that his grandmother 
Chew left his mother somewhere between $10,000 and $15,- 
000; his mother was one of seven or eight children, but 
not all of them were remembered in the will as he had 
recently heard. Thereupon over caveator’s objection there 
was handed the witness by cross-examining Counsel from 
the probate files of this Court, Administration |No. 8840, es¬ 
tate of Elizabeth R. Chew, the file and official copy of her 
will, and the witness was asked to read the third and fourth 
paragraphs; whereupon the witness said, bein^ asked again 

4—5553a 
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as to whether there was not an equal distribution under his 
grandmother Chew’s will, that he did not make that state¬ 
ment that there was not an equal distribution as his testi¬ 
mony; witness stated that to the best of his knowledge dur- 
ing all of these years, the estate was not divided between 
the six uncles and his mother equally, that at least two of 
his uncles were completely disinherited, and witness has 
always thought that his mother received the major part 
of his grandmother’s estate, she being the only daughter 
and having no means of support, and having two minor 
children; now by reference to the paper just handed him, 
the second paragraph provides- 

(Here the witness was interrupted by the Court.) 

Thereupon there was exhibited to the witness the paper 
marked Caveatee’s Exhibit No. 1 for identification, being 
a receipt purporting to be signed by the testatrix for her 
distributive share of the estate of Elizabeth R. Chew, dated 
June 10, 1899, and witness said that the receipt appeared 
to bear his mother’s signature; assuming that his mother 
did receive the amounts testified by this receipt, she never 
spoke of it to the witness; it is absolutely correct that the 
witness, the eldest son, had no accurate knowledge at all of 
what his mother had; he had no idea of her income and he 
had never discussed that at anv time with her; witness’ 
mother never discussed with him the extent of her estate 
either received from witness’ father or from witness’ 
grandmother, nor did she ever write about or discuss with 
him bv either letter or word of mouth the extent of her 
estate; asked to what extent his mother did mention it to 
witness, over objection of caveator’s counsel, wit- 
62 ness testified to this extent, that she was of limited 
means; witness knew that his mother had never 
been gainfully employed, and that whatever she had was 
left to her by some member of the family; witness does not 
recall the date of the death of liis uncle, Louis S. Chew; 
witness knows he is deceased; witness does not think that 
1918 is approximately correct; witness is not in the family; 
Dr. Gunnell died in the Fall of 1922; witness does not recall 
that Walter Chew died in 1923; the death of Louis Chew in 
February, 1918, was while witness was over in France, and 
after the death of Walter Chew the news of his death 
reached witness when he was in China, which would put it 
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in 1923, but witness has no definite way of knoWing it; wit- 
ness knows when 600 Twentieth Street was sold only by 
report, and the Spring or early summer of 192p is witness’ 
understanding of it; witness has no idea (such as is em¬ 
bodied in the question) that the bulk of his mother’s estate 
was derived through the sale of that house; witness con¬ 
sidered that Dr. Gunnell had independent sources of in¬ 
come in addition to his pay, and witness assumed that he 
had left an estate of around $30,000 or $40,000; witness 
knew of his interests in the Gould forest because he had 
frequently spoken to witness about that, and had shown 
witness property he owned out there; witness!knows what 
600 Twentieth Street sold for only by report!; his mother 
told him of an offer of $55,000, and the Linkihs, who con¬ 
summated the sale, gave witness the total of $50,000; wit¬ 
ness has no way of knowing whether his mother’s personal 
estate at the time of her death was about $62,000 except by 
papers which witness has been furnished a cbpv of; wit¬ 
ness does not know the value of his mother’s estate at the 
present time, and the only estimate he has seen 1 read is $50,- 
000 in real estate notes, $11,000 in stocks or bonds, and a 
piece of real estate property appraised at about. $8,000; 
upon seeing that item witness was surprised a|s he had fig¬ 
ured that his mother’s estate would be well over $100,000 
in view of the fact that Dr. Gunnell did hold stocks in his 
lifetime, did clip coupons, and did have insurance, and had 
at least two pieces of property which he used jto show wit¬ 
ness when witness was a bov; the two pieces! of property 
were a piece of property below the house at 600 Twentieth 
Street, below F; witness does not recall the Inumber and 
does not think it is in the estate now; witness thinks one of 
the pieces of property is in the estate and the other was on 
Twenty-first Street between F and E; in addition to 
63 the persons thus far mentioned in the|cross exam¬ 
ination, witness’ mother derived property from her 
brother, Louis F. Chew, who left all his property to her 
except a share which he gave to a favored brother; witness 
does not know what disposition Walter Chew, another 
brother made of his property; witness understands that 
John Chew, with two living daughters, left all his property 
to witness’ mother; witness is stating this ehtirclv from 
hearsav; witness has no idea when John Chew died, some 
time in 1921 or 1922 he thinks; witness is not familiar with 
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the wills of these uncles; witness knows of no other rela¬ 
tives except his mother’s brothers who would have left her 
property; witness does not know whether she was a ben¬ 
eficiary under his grandmother Barnes ’ estate or not; wit¬ 
ness and his sister were in part, not equally, the other 
granddaughter, an orphan, receiving the major portion of 
the estate; witness is not clear as to whether anything was 
left his mother from the Barnes’ estate; witness does recall 
that his mother’s name was mentioned in the will as a 
legatee, but does not know whether it related to money or 
to personal effects; witness’ grandmother Barnes was very 
fond of witness’ mother; witness had seen that will; of 
the persons who have been mentioned as the persons who 
might possibly have increased witness’ mother’s estate or 
property by leaving something to her, this Mrs. Barnes is 
the only one who had died prior to 1918 excepting Eliz¬ 
abeth R. Chew and excepting possibly Louis F. Chew, the 
exact time of his death is not recalled bv the witness be- 
cause he was overseas; on the death of witness’ father, 
there were four children in the family, three brothers and 
witness’ mother, all resident with witness’ grandmother 
Chew at the corner of Seventeenth and H Streets for a 
number of years until that property was sold, when they 
moved to 1709 H Street; (asked by caveatec’s counsel 
whether the household was supported not by Mrs. Chew 
but bv the fact that witness’ uncles were working and con- 
tributing to the household’s support) witness knew noth¬ 
ing from personal knowledge as to the way in which the 
household was run or the expenses met; witness has never 
been advised that he or his sister were the subjects of any 
charitv or anv gifts from his grandmother or anv of his 
uncles in his support in his childhood days prior to his 
mother’s marriage to Dr. Gunnell; witness knows that Mrs. 
Barnes contributed a sum of monev twice a vear to wit- 
ness’ mother, the exact amount of which he does not know; 
he thinks it was more than $50, and his recollection is that 
it \i 7 as $50 for each of himself and his sister twice a 
64 year, making in all $200 per year from grandmother 
Barnes; witness does not know from any personal 
knowledge that his mother’s brothers, John, Louis and 
Walter, each contributed to the support of the family 
home; John Chew did not live at home after his marriage, 
and the home was made up of numerous relatives, and from 
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personal knowledge witness does not know ho^vv the home 
was maintained; witness has not refreshed his| recollection 
overnight as to what was left by his grandmother Chew to 
his mother when she died. 

Witness identified a letter from himself to| his mother 
dated August 29, 1913, postmarked El Paso, Texas, Sep¬ 
tember 2, 1913, and over caveator’s objection it was re¬ 
ceived in evidence on behalf of the caveatee majrked Cavea- 
tee’s Exhibit No. 2 as follows: | 

“Aug. 29th, 1913, Ft. Blibs, Texas. 

Dear Mother: 

I 

When I found your letter to me the other flight, I was 
greatly surprised and I read it through twice before going 
to bed. Of course it is needless to say to see your writing 
again filled me with all sorts of emotions. Ypur letter to 
me at Vancouver did not touch on that which has been 
the direct cause of all these miserable davs. I have never 
had a quiet hour since September and the thoughts as to 
how things were at home have been constantly with me. 
In September you wrote of Connie in such aj way that I 
felt I could never again refer to the subject again and in¬ 
vite repetition of it. 

If you had only written me then as you now feel. That 
you would have received her, how different things would 
have been. Torn by the two strongest emotions I have ever 
experienced—that of love for you and Cousin Frank—and 
for Connie—I was indeed a prey to my feeling. There 
have been nights when I did not go to bed ip September 
and October and my whole life has been a frightful night¬ 
mare since 1912. 

Of if you and Cousin Frank had only understood in Feb- 
ruarv when I was home and when I went to! New York. 
This all would never have happened. There is! nothing but 
love for vou two in mv heart,—and now regret that things 
have so turned out that I am at the end, and that 
65 the last of the name should so end. 

Louis’ letter to me came vesterday! and I was 
awaiting it before writing you. 

Connie had written me that she must know definitely and 
I could tell her nothing—but her release she l}ad had long 
ago from me. She contemplates marrying a man from 
Chicago now, an old friend, and I care nothing for any- 
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thing any longer. I do not think I am quite right mentally 
from much brooding, but I have long faced the inevitable 
end, and it is here now. I would give much to see you two 
again but it will not be. For all you two have done for 
me, my gratefulness is ever to you both. There never was 
a son that had such more than devoted parents. 

About the disposal of my legacy, the money did belong 
to Cousin Frank. I bought on a margin Ray Consolidated 
Copper stock, thinking on advice of experienced friends to 
make quite a turn. It took every cent I had to hold it for 
a year and now it is a total loss—when it has started going 
up. It was giving me the chance to buy by experienced 
men and it looked like a certaintv and I did want the monev 
so to clear things and to send to you and Cousin Frank 
for approval. I will never forget that night in the parlor 
when I left for New York. I had borrowed money to pay 
back Cousin Frank in part but he would not let me. Then 
the wires from vou in New York. If I could have had 
Connie then what a different man I would have been. 

This I ask you to believe—I did intend always to pay 
back that which I owed. Now my name has become a by¬ 
word. Mv loans will be called and mv life is over. Uncle 
Louis’ letter showed a complete lack of understanding of 
the seriousness of the situation. I can do nothing to stave 
off the final hour now by small payments. I thought it 
only fair to all the family to acquaint you all with how I 
stood before the debacle came. I don't suppose ever a 
life ended in the way mine has done that began so fairly. 
If it had not been for Grace Hall, it would have gone long 
ago. Have been facing the end for months now. 

66 For vour last letter to me I thank vou and also for 
• %/ 

your letter to me at Vancouver B’k’s. That one has 

never left my possession since its receipt. I value it more 

than any I have ever received. Try to forgive me these 

last vears and remember earlier davs when I was more fit 
* •* 

to be your son. I have touched the depths and am only 
living on now in a semi apathetic state. 

This is not the letter I started out to write, Mother. 
Something is dead within me and I have lost the fineness 
that I thought was mine. There is no more miserable one 
in the world today. 

But I have not lost all sense of the terrible unhappiness 
these months have caused vou and Cousin Frank. 

R,” 
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In the course of the reading of said letter said witness, 
questioned by cross examining counsel, explained that 
Cousin Frank was the familiar name by which: he referred 
to his stepfather, Dr. Gunnell; the Louis referred to was 
his mother’s brother, his Uncle Louis; witness! has not the 
letter to him at Vancouver Barracks referredj to above as 
not having left his possession; the reference in the letter 
to the disposal of witness’ legacy refers to the legacy which 
witness received from his grandmother, Mary F. Barnes, 
$4,000; witness had no reason to make an explanation to 
his mother as to the disposal of that legacy!; when wit¬ 
ness is asked why he made such an explanation, he an¬ 
swers that he does not understand the question; then that 
he does not consider that he was making anj explanation 
to his mother; he was making an explanation to Dr. Gun¬ 
nell through his mother; he owed Dr. Gunnell an expla¬ 
nation because Dr. Gunnell had advanced him sums of 
money; he cannot recall over what period Dr. Gunnell had 
advanced him sums of money; (in response to a question 
by cross examining counsel stated to be to refresh his 
recollection) witness testified that the advances to him did 
not begin at the time of his graduation from |West Point; 
the only indebtedness witness could have had when he 
graduated would have been to the cadet store ;j witness has 
forgotten whether he was indebted to the badet store; 
otherwise there were no debts; witness did not borrow 
money either from his mother or Dr. Gunnell, to clean up 
West Point debts; witness to the best of his j recollection 
never borrowed from his mother more than |$250, which 
was advanced in 1913; asked bv what method he 
67 borrowed from either his mother or Dr. Gunnell, 
witness says the loan from his motherj in Septem¬ 
ber, 1913, was in the form of a draft to him!at El Paso, 
Texas; this transaction was subsequent to thejletter which 
has just been placed in evidence; the occasion of witness 
explaining to his mother what he had done with this legacy 
was on account of other indebtednesses; witness cannot say 
how much money Dr. Gunnell had loaned to liim; witness 
has paid him all excepting $875; the court announced it 
would be understood that caveator’s objections ran to this 
line of cross-examination; witness does not reball whether 
he had promised his mother that he would re^ay Dr. Gun¬ 
nell out of the legaev; in 1912 in the interview referred 


| 
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to in this letter, witness had a long and serious talk with 
his mother and Dr. Gunnell at the home, and offered to 
pay Dr. Gunnell a large portion of the money then out¬ 
standing on his advances to witness; in the letter just put 
in evidence the statement is made and is unrefuted and 
is true, to the best of witness’ recollection, that Dr. Gun¬ 
nell had declined to receive the monev at that time in view 

ms 

of the fact that he knew of witness’ plans to proceed with 
his engagement and intentions to marrv the woman re- 
ferred to in this letter by the name of Connie; this lady 
is not the one whom witness did subsequently marry; wit¬ 
ness had released this lady due to mother’s objections 
and the letter so states, and this is the lady he was refer¬ 
ring to on direct examination who was criticized seriouslv 
bv witness’ sister and also by his mother, the criticisms 
of his mother being verv similar to those of his sister; 
Mrs. Brooke saw Connie a number of times at West Point 
in 190S to 1909; one of the grounds of witness’ mother’s 
objection to Connie was that she was a divorcee; other 
criticisms of her were based on other sources for other 


reasons than that she was a divorcee; witness’ sister had 
no objection to and never criticized Mrs. McLaughlin on 
that ground, which was her name, since changed; witness’ 
sister knew Mrs. McLaughlin, not well, but saw her fre¬ 
quently in view of the fact that one of this lady’s admirers 


at West Point was a close and intimate friend of witness’ 


sister, and they were frequently together; as to witness’ 
mother’s position in tlie matter, there was a deeply re¬ 
ligious conviction on tlie part of witness’ mother through 
all her life that it was improper for a divorcee to remarry; 
that was the dist inct angle on which witness and his mother 
met the issue with respect to Mrs. McLaughlin, but there 
were other contributing influences and criticisms which 
were the same as witness’ sister applied to witness. 
68 Thereupon counsel for caveatee inquired of the wit¬ 
ness ‘‘the lady whom vou did marry was a divorcee, 
was she not?” Caveator objected that such examination 
was immaterial and highly prejudicial to caveator. Counsel 
agreed that the marriage was about a month after the date 
of the will. Counsel for the caveatee pressed his offer to 
show by the answer to this question that such evidences of 
friction as existed after the making of the will between 
Colonel Barnes and Mrs. Brooke were to be attributed in 
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part to the estrangement due in part to Mifs. Brooke’s 
loyalty to her mother and her mother’s known Reeling about 
the fact and manner of Colonel Barnes’ marriajge. Where¬ 
upon the Court sustained the objection and struck from the 
record all reference to the fact that Colonel Baijnes married 
a divorcee subsequent to the date of the execution of the 
will, to which rulings counsel on behalf of the c<jiveatee duly 
noted and was allowed an exception. 

“Q. Now, sir, what I was asking you about when you 
explained about Mrs. McLaughlin, whom I referred to as 
Connie, was whether you had not promised your mother 
that you would apply this legacy from Mrs. Barnes to the 
liquidation of your debt to Dr. Gunnell ? A. I think I have 
answered that question. 

Q. How did you answer it ? A. I answered! it with the 
statement that I did not—I do not recall whether I promised 
mv mother or Dr. Gunnell, as the indebtedness was dis- 
tinctly to Dr. Gunnell and not to mother at that time, 
namely, February, 1912, conversation presumably addressed 
to Dr. Gunnell, with whom I was on the closest tjerms, and in 
February, 1912, he declined to receive the payment on ac¬ 
count of or in large part of the sums then due him from me. 

Q. Am I to understand- A. (Interposing.) This was 

based upon the fact that he knew of my plans It o marry at 
an early date, which plans were interrupted iW telephone 
call from home after mv arrival in New YorkL beseeching 
me to return home before I proposed to Mrs. McLaughlin, 
basing it on the grounds of mother’s objection jto this lady, 
quoting even in the telephone calls some of the shme reasons 
that my sister objected to this woman, which I did do, re¬ 
turned to Washington the following day, postponed my pro¬ 
posal to this lady, and remained in the status of 
69 semi-engagement until it was finally broken off, as I 
felt I had no longer a right to hold her to* her engage¬ 
ment. I accused mv sister of being directlv instrumental 
and influential in prejudicing my mother’s njiind toward 
this woman. 

Q. We are going to come back, with the Coujrt’s permis¬ 
sion, to matters of marriage and divorce, but for the moment 
I am talking about finances.” 

Witness knows Dr. Gunnell’s handwriting; witness identi¬ 
fies as in Dr. Gunnell’s handwriting what purports to be 
a copy of a letter from Dr. Gunnell to the witness dated May 
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25, 1912; witness does not have the original of this letter 
(due notice to produce the original had been given); the 
whole of this paper including the word “copy” is in the 
handwriting of Dr. Gunnell; witness cannot state definitelv 
after this lapse of time whether he received the original of 
this copy; he was in correspondence with his stepfather and 
mother continuously at that time; (counsel for the caveatee 
assured the Court that the paper came from those in the 
possession of the Collector of Mrs. Gunnell’s estate, Dr. 
Gunnell having predeceased her, and there was no dissent). 
Said paper was thereupon offered by the caveatee and over 
caveator’s objection received in evidence, marked Cav- 
eatee’s Exhibit No. 3, as follows: 

4 4 Copy. 

Washington, May 25th, 1912. 

My Dear Roy : 

In your letter to your Mother of April 5th referring to 
her information about your Grandmother's bequest to you, 
you said 

‘I will immediately take up the loans you are both carry¬ 
ing for me, as of course, you realize.’ 

Relying on that natural & proper statement, & knowing 
that the first payment by Executor would be made 
70 this month, I informed the President of the Metro¬ 
politan Bank that I expected to make large reduction 
of mv note to you, bv May 31st. 

In your letter of 21st Mav, todav received, you sav 

‘On the 1st I will be able to tell you what 1 can remit from 
$1500 turned over by Heald’. 

You can realize that this is not satisfactory to us, over 
whom this heavy note hangs causing anxiety and sleepless¬ 
ness— 

Mrs. Barnes’ bequest came like a light in darkness, sug¬ 
gesting prompt relief from these feelings. 

Hoping to leave the City we cannot go away without 
some change from these conditions, and we must know 
immediately of your intentions. I do not imagine that you 
regard anything of more importance than the relief of our 
responsibility. 

Eighty-four & a half years is weight enough to bear, with¬ 
out addition of relievable worries. 

With best wishes, 


F.M. G.” 
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Said witness further testified on cross examination that 
the initials F. M. G., which are the subscription of this 
letter, are presumably Dr. Gunnell’s; they are in his hand¬ 
writing; Dr. Gunnell was eightv-four years old lat that time, 
having died in 1922 in his ninety-fifth year, anjl in the pos¬ 
session of all his faculties; when Dr. Gunnell refers to “we” 
in this copy, witness does not know except by deduction to 
whom he refers, but witness assumes that lie was referring 
to himself and his wife, witness’ mother; Mr. jtleald’s con¬ 
nection with the legacy from Mary F. Barnes I was that he 
was her attorney; witness has forgotten whether he was 
executor or not, but knows he was attorney ahd communi- 
cated with witness; it was conceded that John C. Heald is 
now deceased; witness does not recall whether in witness’ 
letter to his mother of April 5th referring to her informa¬ 
tion about witness’ grandmother’s bequest to him, witness 
said “I will immediately take up the loans you are both 
carrying for me, as of course, you realize”, as quoted in the 
copy of letter written by Dr. Gunnell; witness! was in con¬ 
stant communication with the family; witness is not en¬ 
deavoring to make it difficult for cross examining 
71 counsel, but it is impossible for him to stdte the terms 
in which he wrote to the family; (witness is informed 
by cross examining counsel that his letter of April 5th so 
referred to is not in counsel’s possession;) witness neither 
affirms nor denies that he wrote his mother as quoted; at 
the interview of February, 1911, at the home at 600 Twen¬ 
tieth Street, between witness’ mother, Dr. Gunhell and wit¬ 
ness, witness at that time, not in possession of aiiy payments 
on this legacy, but in receipt of certain funds Which he had 
borrowed, made offer to repay in large part the advances 
made by Dr. Gunnell to him, his mother at thatj time having 
advanced him no sums to his knowledge; this was refused 
in view of the fact that Dr. Gunnell entered into an agree- 
ment that witness needed this money for his marriage; wit¬ 
ness left the home with the blessing of the family as he went 
over to New York to propose to Mrs. McLaughjlin, and wit¬ 
ness was communicated with by telephone mid telegraph 
which caused witness to break off this engagement and to 
change the entire tenor of his life; witness desijres to stress 
that in February, 1911, an offer was made with cjash on hand 
to relieve Dr. Gunnell of any embarrassment which he had 
as a result of loans of money to witness; witness has not 
stated whether he has been referring to an indebtedness of 
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his to Mr. Mandeville Carlisle; lie lias made no reference 
to any loans, nor has he established from where he secured 
them; asked whether the loan to him from another source 
to which he referred was from Mr. Carlisle, witness savs he 
does not understand the question, and that lie would like 
to have it repeated; the question is repeated and the witness 
answers that his reference was to funds that were borrowed 
incident to a business deal in which one or two members 
were engaged with me; the money was not a direct loan 
from any one party; asked whether he is referring to his 
transaction with Mr. Mandeville Carlisle, the Court inter¬ 
posed with a lengthy statement to the effect that the cross 
examination was too remote from the issue, and cross ex¬ 
amining counsel abandoned the question and directed the 
witness’ attention to the fact that the offer referred to was 


in 1911 and the questions dealt with 1912, and the witness 
in answer to further questions said that in 1912 witness’ 
mother knew about his borrowing from Dr. Gunnell; it was 
witness’ firm intention to liquidate his indebtedness to Dr. 
Gunnell, which is the only indebtedness which he admits 
owing the family at this time, out of the proceeds of this 
business deal for which lie had borrowed money, and subse¬ 
quently when the legacy came due and the business deal did 
not pan out as witness intended, naturally witness intended 
to liquidate his obligations honorably as witness has 
72 always endeavored to do, through any funds that 
came into witness’ possession; Dr. Gunnell and wit¬ 
ness’ mother both knew of his participating in this legacy 
equally with his sister. 


“Q. And you communicated your intention so to do to 
Dr. Gunnell and your mother ? A. T assume I did. 

Q. Do you have to assume it, sir? A. I do. 

Q. Don’t you know? A. I cannot state the definite time 
when I did. I told you, Mr. Lesh, that Dr. Gunnell knew 
of mv financial condition, knew of mv business dealings 
generallv, knew of the fact that I offered to change mv 
plans in order that my indebtedness outstanding to him in 
1911 might be met, and of my honorable intentions to meet 
the obligations in full, which were done in toto. Only $875, 
I think, was the entire outstanding debt at the time of his 
death. 

Q. Did you not send to some member of your family an 
order on Mr. Heald? A. I do not recall. I was in touch 
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with Mr. Heald. Mr. Heald knew that I owed Dr. Gunnell 
some money, but I do not recall a communication with him. 

Q. I want to refresh your recollection as to whether you 
did not send an order, and subsequently revbked it, an 
order on Mr. Heald? A. I cannot recall the oi|der. 

Q. As a matter of fact, you got all the nioney your¬ 
self- A. May I ask just what you mean hf an order? 

Q. A direction to Mr. Heald to pay some part of your 
debt to Dr. Gunnell out of the money coming to vou? A. 
Would that be sufficient to justify the executor to pay 
money? 

Q. Appropriately executed, it would, yes. A. I assure 
you I never executed such an order, to the best of my 
knowledge and belief, in any court of law. 

Q. A letter would be sufficient. Do you recall a letter of 
direction? A. I do not, except from related incidents which 
have come to my attention since this caveat was filed, in 
view of the fact I have seen all the papers which you are 
endeavoring to submit to evidence.’’ 

i 

Witness sent a letter to his mother postmarked July 8, 
1912, which is produced by cross examining counsel from 
the files of the Collector, dated Sunday, signed j by the wit¬ 
ness by the name of “Hoy”, which is the name by which 
he was known to his mother; said letter was! offered by 
the caveatee in evidence and over caveator’s objection for 
irrelevancy, remoteness, and uncertainty of date 
73 received and marked Caveatee’s Exhibit No. 4, and 
reads as follows: 

I Sunday. 

Dear Mother : 

I may have spent more anxious days since receiving your 
letter, but I cannot recall them—You have been ever in my 
mind, and I would sell or do anything to get this money to 
you before it is too late—Cousin Frank has my letter to 
Mr. White, and now you have mine to Heald. 1 feel hope¬ 
ful of being able to accomplish something in way of fur¬ 
ther remittance at once—Since the 5th, I have! been going 
steadily all day and at night, I have had no facilities to 
write in camp. Now at 10:30 p. m. after the Evening lec¬ 
ture, I am writing at an impromptu table—As soon as I can 
possibly get away, I will make another effort I to arrange 
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something with a bank—I can certainly get something— 
Tell me what you need immediately for vour needs and 
great, expenses—Marie & Mark must not bear all this— 
Please let me hear how things are—I am swamped with 
work here, and it is my only salvation, I believe—Ask him 
to forgive me and to leave you to me—I will devote my 
life to you. 

I have loved him devotedly and mv remorse is verv 

» % • 

keen—I will look out for all his notes, tell him and will 

guard you carefully—1 don’t know which way to turn and 

what to do to secure you the necessary amount. 

% « 

When I am not actually engaged mentally on some work, 
I have you constantly on my mind—I picture the agony 
and distress in vour room at Atlantic Citv and how I 

* fc 

should be there helping. And this is the hour you have 

cautioned me against so often, oh mother—And now I am 

told not to come—I am reallv an outcast—At least let me 

* 

have the news if possible. 

I don’t see how I am ever to get thru’ with this camp in 
my present state of mind. 

Mv love—and it is not onlv words. 

ROY. 


If Marie never speaks to me again I will always love and 
bless her for what she is doing for you now. 


R. 




74 Witness further testified on cross examination that 
“Marie and Mark”, referred to in this letter, were 
Mrs. Brooke and her husband, Colonel Brooke, who were 
residing with his mother at 600 Twentieth Street at the 
time; the references to “him”, who in the letter witness 
savs he loved devotedly and concerning whom his remorse 
is very keen, are to Dr. Gunnell and thev refer to the fact 
that due to witness’ business transaction, he was at that 
time unable to reduce the loan which Dr. Gunnell was 
carrying for him; witness cannot say definitely what he 
was talking about in the letter when he said “Cousin Frank 
has mv letter to Mr. White, and now vou have mine to 
Heald”; (asked whether his letter to Heald was not a 
direction to Heald to turn over the Mary F. Barnes legacy 
to them) witness cannot state that definitely; he does not 
denv it; he does not know whether he ever told Mr. Heald 

90 
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to turn over the legacy; his indebtedness to thejfamily, his 
indebtedness to Dr. Gunnell at no time approached the 
sum of the legacy, and witness protests that the questions 
put are not sufficiently definite as to what sumsjhe directed 
Mr. Ileald to turn over to permit witness to answer them 
under oath; (asked whether he gave Mr. Heald any letter 
to turn over any sum, witness answers) that ■ he has en¬ 
deavored to explain that he never gave Mr. Healkl an order; 
that he was in correspondence with Mr. Ileald in connec¬ 
tion with the estate; that he received one remittance from 
the estate as the estate became settled, and that! at no time 
did he receive the entire sum of the legacy; witness does 
“not admit” that he anticipated the normal tijme of pay¬ 
ment of the legacy by getting an advance from |Mr. Heald; 
witness does suppose that he referred to his letter to Heald 
when he said “and now you have mine to Head”; by the 
reference of the phrase “Tell me what you nejed immedi¬ 
ately for your needs and great expenses” was !to the first 
stroke or first serious illness of Dr. Gunnell, and explicit 
reference is made to that by the statement that the hour 
or the time has now come and witness is not there, which 
refers to the fact that witness was on duty at tamp as an 
instructor and it was impossible for him to conte on; what 
witness has just said is not in explanation of the state¬ 
ment “I am really an outcast”; what witnesj? presumes 
he intended to convey was that he was unable! to be with 
the family; that his sister was present due to the fact that 
she was a resident in Washington at the time, and that 
witness had caused them so much worrv on his Inabilitv at 

•' i * 

that time and hour to pay back any large quantity of the 
sums due Dr. Gunnell; in other words, ;in witness’ 
75 love and affection for both Dr. Gunnell and his 
mother, witness felt keenly the fact that Jf Dr. Gun¬ 
nell’s illness required him to be taken to Atlantic City at 
great expense, which evidently his mother’s letters to wit¬ 
ness so indicated, and that they felt the need of witness’ 
immediate support and assistance, that witness was tre- 
mendously humiliated at his inability to meet;his obliga- 
tions to Dr. Gunnell at that time and to assist them in that 
hour; when witness said “If Marie never speaks to me 
again, I will always love and bless her for what she is 
doing for you now”, witness was referring to the fact that 
Marie and he had virtually come to a parting of the ways; 
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that antagonism had grown to a very great extent, and 
accentuated largely by the McLaughlin affair, and her in¬ 
fluence in that witness had felt was a verv determining one 
on mother’s attitude; (witness is asked again what he was 
referring to by the last quoted phrase, and answers) wit¬ 
ness was referring only to the fact that his sister was in 
a better position to help mother at the time of this serious 
illness of Dr. Gunnell, and presumably was taking care and 
giving her care and attention; (asked whether he was re¬ 
ferring not merely to the fact that his sister was in a posi¬ 
tion to do that, but that she was doing it) witness knew 
nothing about what she was doing; (asked whether he was 
writing about something he knew nothing about) he was 
writing about something he presumed his sister might be 
doing from references about her in his mother’s letters; 
witness thinks that presumption is fair, but has no recollec¬ 
tion of any testimonial of his mother’s as to Marie’s great 
care of her at that period. 

Thereupon the witness was handed a paper dated May 25, 
1912, addressed to “My dear Roy”, marked “copy” and 
witness testifies in response to questions that the address 
was to him and that it was a letter written in his mother’s 
handwriting; thereupon the said letter, subsequently 
marked Caveatee’s Exhibit No. 5, was offered by the cave- 
atee in evidence, and objection was interposed on the ground 


it is not signed, is not an original, has not been competently 
proved t6 be a copy, and is inadmissible and immaterial. 
The Court for the present excluded the paper, and counsel 
for the Caveator admitted receiving a call to produce a 
letter dated May 25, 1912, from Mrs. Gunnell to her son, 
the witness, and stated, having consulted his client, that he 
has no such letter. The witness further testified that he 
had no letters covering the period of time upon which he 
was being interrogated; he has some letters from his mother 
subsequent to his departure from the United States 
76 for China for overseas service in 1923; witness can¬ 
not state definitely that all of the letters he has are 
dated subsequent to 1923; (witness’ attention is directed 
to the phrase in his letter to his mother postmarked July 
8, 1912, taveatee’s Exhibit No. 4, “I may have spent more 
anxious days since receiving your letter, but I cannot re¬ 


call them”, and is asked whether lie received a letter from 
his mother shortly theretofore, and witness answers) his 
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reference there was without doubt to mother's informing 
him as to Dr. Gunnell’s serious illness and the necessity for 
leaving Washington; witness cannot recall definitely that 
he did receive a letter; (witness is asked whether he ques¬ 
tions that he received such a letter inasmuch j as he wrote 
in his own handwriting “I may have spent more anxious 
days since receiving your letter”, and witness answers) 
you will find it affirmatively stated in witness’! letter which 
lie has admitted; witness cannot state the definite time 
when he received such a letter and understood that to be 
the question; (witness is asked whether he admits that he 
received a letter from his mother shortly before he wrote 
as above, and answers) that he was in constant correspond¬ 
ence with his mother at all times, and received probably 
two or three letters a week from her and replied to them; 
witness has no letter of that time in his possession, to the 
best of his knowledge; the reason he qualifies his answer 
is because he has not had access to all of his papers which 
are in the depot at San Antonio; he has not oppned or gone 
over his papers for a period of—not since the World War; 
he does not feel justified in stating what letters from his 
mother are in those papers; he would not assume that these 
letters were kept through all these years; the witness is not 
able to produce here today either the original! or any copy 
of letters to him from his mother shortly before this letter 

i 

of his to his mother of July 8, 1912; (asked| whether his 
mother on or about the date counsel is referring to, May 25, 
1912, wrote witness a letter containing this passage “You 
are in receipt of $1500 and you are withholding it from 
Cousin Frank, to whom bv return mail it should have been 
delivered”) witness has no recollection as tied up with 
such a date; witness has no recollection; he does not even 
know when he did receive such a sum; (askeq whether he 
has any recollection untied from such a date as to whether 
his mother wrote him to that effect) witness has no recol¬ 
lection to the extent of being able to testify tq it, even ap¬ 
proximately as to time; witness does nojt know when 
77 he received $1500 from the legacy; i(question is 
pressed over objection by caveator to| this line of 
testimony and repeated) witness has no recollection of any 
such substance or any communication from rpother as of 
that date; there was communication between;Dr. Gunnell 

5—5553a 
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and witness which has been—(asked the same question as 
to the following: “We shall both expect you to see there is 
no hesitation possible on your part as regards this money, 
$1500, and that when the rest of the legacy is received bv 
you that you turn over the balance of what is ours at once.”) 

“Q. Hid your mother write you in substance that? A. I 
do not recall whether Mother wrote it or Dr. Gunnell. 

Q. Did anyone write you in substance that? A. I do not 
recall. 

Q. Why did you say, “Mother or Dr. Gunnell”? A. Be¬ 
cause this is dated in 1912, which was subsequent to my offer 
to pay a part to Dr. Gunnell of my indebtedness to him, 
it was subsequent to my financial transactions in which I 
was a severe loser, and it was my understanding, my wish, 
it was my obligation to satisfy my indebtedness to Dr. 
Gunnell through the deviation of a part of this legacy to my 
indebtedness, but as to the actual correspondence T cannot 
testify. 

Q. Do you recall an insistence on your mother's part that 
no matter what other debts you had this legacy must not 
be devoted to them but to the immediate and important 
debt of Dr. Gunnell? A. Ido. I recall that the entire tenor 
of Mother’s letters to me at that time, and of my replies 
to her, stressed the fact that mv first obligation was to 
Dr. Gunnell and not to my business obligations, with which 
she was not at all conversant. 

Q. Do you recall whether your obligation to Dr. Gunnell 
at that time was in excess of $1500? A. No, I do not. 

Q. You do not say it was not ? A. I do not know what it 
was at that time, but I state that the outstanding indebted¬ 
ness to Dr. Gunnell at the time of his death was only $875." 

The paper dated May 25, 1912, was not admitted in evi¬ 
dence. The witness then identified an entry in pencil on 
the envelope in which were found the two copies which 
counsel had been using, as being in his mother’s handwrit¬ 
ing; the witness further stated that the memorandum 
78 was in pencil and was unsigned, and counsel for 
caveatee without offering it in evidence at this time 
to the jury, exhibited the memorandum so identified to the 
Court. 
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And thereupon said witness upon further cross examina¬ 
tion testified as to his method of borrowing frpm Dr. Gun¬ 
nell and from Mrs. Gunnell that they neither sent money to 
him nor did he draw on them; that no monev was ever bor- 
rowed from his mother excepting the $250 which was sent 
to him in the form of a draft in 1913. Cross examining 
counsel thereupon exhibited papers to the witness and asked 
him what they were; the first of said papers|was marked 
for identification Caveatee’s Exhibit No. 7, anil the witness 
testified that it purported to be a draft from Junction City, 
Kansas, dated September 12, 1911, a sight draft payable to 
the order of the First National Bank of Junction City— 
(whereupon the Court interrupted the witness] and counsel 
inquired whether it was the witness’ signature on the paper, 
and the said witness continued) it is witness’ jsignature on 
the paper, and the balance of the handwriting, all of it, is 
the witness' handwriting. Whereupon said pjaper was of¬ 
fered in evidence by the caveatee, and objection was in¬ 
terposed on behalf of the caveator on the grojund that the 
paper has reference apparently to an indebtedness incurred 
by the witness to Dr. Gunnell and is immaterial, and if in¬ 
troduced to impeach the witness, should be introduced other¬ 
wise than through him; and thereupon said Caveatee’s Ex¬ 
hibit Xo. 7 was received in evidence, and is a sight draft 
dated Junction City, Kansas, September 12,11911, to the 
order of the First National Bank of Junction City, Kansas, 
for $100. drawn by the caveator witness, Joseph F. Barnes, 
on Dr. F. M. Gunnell, F. S. X., Washington, jl). C., at the 
National Metropolitan Bank of Washington, Dl C., stamped 
cash, stamped by the National Metropolitan Bank paid 
September 16, 1911, appropriately endorsed by First 
National Bank of Junction Citv, Kansas, and! other banks 
through which the same was cleared to the National Metro¬ 
politan Bank of Washington. 

The paper marked for identification Caveatee’s Exhibit 
No. 8 was exhibited to witness, who testified that it was his 

i 

signature upon it, that the body of the draft Was not made 
out in his handwriting, but he presumes it was at his direc¬ 
tion as he signed it, and the paper was thereupon over 
caveator’s objection offered and received in Evidence. It 
is a draft dated Lawton, Oklahoma, November 7, 1911, to 
the order of First National Bank, Lawton, Oklahoma, in 
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the sum of $150, drawn by the caveatee witness on 
79 Dr. F. M. Gunnell, U. S. Navy, Washington, 1). C., 
e/o National Metropolitan Bank, appropriately en¬ 
dorsed and stamped. The witness thereupon testified that 
since being shown these two drafts, he recognizes them 
and admits them as his drafts, but in his answer as to the 
method under which he borrowed from Dr. Gunnell or his 
mother, he had no recollection of that incident where he 
drew on him for a total of $250, $100 on one occasion and 
$150 on the other; the general method by which witness in¬ 
curred any indebtedness to Dr. Gunnell was through his 
courtesy in making deposits to the credit of witness’ ac¬ 
count on witness’ request to meet checks which were neces¬ 
sary for witness to draw; presumably when witness de¬ 
parted from that method, witness obtained his advance per¬ 
mission as witness would not have felt justified in doing it 
otherwise; witness has no recollection of the incident re¬ 
lated to the drawing of those drafts; in fact, witness did 

not know tliev were in existence or that he had secured 

« 

sums of money from Dr. Gunnell by that method; (asked 
as to whether his drawing on Dr. Gunnell extended back as 


far as 1907) witness has no recollection of drawing on Dr. 
Gunnell at any other time. Thereupon counsel handed wit¬ 
ness a paper stating that it was to refresh his recollection, 
and asked witness whether it was in Dr. Gunnell’s hand¬ 
writing, and counsel directed attention to the date of the 
paper, March, 1907: witness said the paper was in Dr. Gun¬ 
nell’s handwriting; having read the paper, the witness stated 
that he was not drawing on Dr. Gunnell in 1907; (asked why 
so positive now when not positive a few moments ago) wit¬ 
ness testified he had endeavored to be positive in all his an¬ 
swers; he admitted the two drafts which had been shown to 
him, which had entirely escaped his recollection, and he now 
states that to the best of his recollection neither in 1907 nor 
at any other time did he issue any other drafts on Dr. Gun¬ 
nell. The method of Dr. Gunnell’s advancement of such 
funds to witness, as he did most graciously at various times 


in witness’ Army career, was done at all times by deposit¬ 
ing certain amounts to witness’ credit. He does not re- 
member receiving such a letter as the paper exhibited to 
him. 

Thereupon the witness was handed what purported to be 
a letter from witness to his mother written in August, 1911, 
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and the witness was asked whether it was such a letter, and 
testified that the letter was written by witness^, but that no 
date is on it or anywhere within the letter, and that 
SO the postmark is vague and witness ca|nnot read it 
except that the month is August; witne|ss was about 
to go to Fort Sill a number of times; he attended the first 
school for firing at Fort Sill, which was in 191 i ; the witness 
cannot determine the place from which the letter was post¬ 
marked except that the State is Kansas; the witness was 
stationed at Fort Filey, Kansas, in August, 1911 ; the en¬ 
closure in the letter, which gives the date of August 22,1911, 
is referred to in the body of the letter; whereupon the said 
letter, envelope and enclosure were offered in evidence, and 
over objection was received and markejd Caveat ee’s 
81 Exhibit No. 9, the envelope 9 a, and the enclosure Ob, 
and were as follows: 

“Tuesday night. 


Dear Mother: 

I felt so guilty and knew vou and Cousin Frank would 
feel anxious about mv long silence that I sent! vou a night 
message. First I will tell vou of the manv incidents that 
operated to prevent me from communicating wjith you. On 
Saturday I went on guard, and on Sunday 1 Was informed 
1 would fire on Mondav instead of waiting iuntil one of 
mv guns returned from Anstion meet at Chicago. To 
clean, fill cylinders, test springs and recoil mebhanism and 
adjust sights and quadrants is all of one afternoon’s work, 
and after marching off guard on Sunday noon, I spent 
rest of Sunday at that. In early part of evening some 
people dropped in, and then I had to make out details for 
Battery and perfect last instructions to Battery. My 
problems, two of them, were a great success, ijio comments 
of the supervising officer being below ‘Very Good’ and 
several ‘Excellent*’ being interjected in his! remarks at 
the ‘critique’ after the firing. Will forward jremarks en¬ 
dorsed on the reports. Then today I had Another, and 
while it was a difficult one, five gun targets behind second 
crest, indicated by flashes, and I secured 40/f of hits on 
figures on target, yet in many particulars I was far from 
satisfied. But it was the first problem of thq kind I had 
ever fired, and the ground was unknown to jme entirely, 
as to ravines etc. between the visible crest land the in- 
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visible targets. I have one more problem, probably on Fri- 
ciav night, and my batterv has been selected to fire the test 
problem with search light for the Inspector, Major Lyons. 
Capt. Ryan is ordered here for exam, and I wrote him ask¬ 
ing him to come to me. Your letter of the 27th came to me 
today and I was so glad to hear the generally satisfactory 
condition of affairs. Concerning your letter about Fulton 
I did receive it, and thought I had commented on it. I do 
not agree with you in all you said, as you know, feeling 
that, most of the blame should attach to me. The man is 


hard pressed doubtless himself, and it was my fault that 
I loaned yours and Cousin Frank's money. Of 
82 course he was to pay, and his failure to communi¬ 
cate with me after his letter from Denver was very 
bad. Anvliow I wrote again, and yesterday I received a 
long letter from him with enclosure of $150 as indicated 
in my telegram. Will quote for you separate sheet his 
letter referring to this, but he mentioned several other 
things concerning some mutual friends that makes his let¬ 
ter private; so I am not forwarding it entire. I had hoped 
on Sunday to have time to talk over mauv things with you, 
and will have to do so in time to get your reply before 
going to Sill. But bv the 1st I will have mv accounts and 
bills in for the month and will tell you all about things. 
It has been an expensive month, for 1 had to make a rela¬ 
tive considerable outlav to start mv house, but it has been 
well worth it, Mother, for before things were hardly liv¬ 
able. Would like Cousin Frank to hold $140 or $150 of 


my pay and send me $100. This will put me in funds for 
trip to Sill, and enable me to meet I hope all local bills 
here and make some payments on those recently incurred 
at tradespeople, though the whole lot do not total but $63. 
This includes four caps, boots, shoulder & other ornaments 
etc. Last night I was up until past twelve figuring out 
and making reports on target practice of the day, and 
was up for day’s work at 5:30 A. M., breakfasting at 6 
A. M. So I am pretty tired tonight. I will furnish you 
with full accounts of my expenditures about the house and 
I feel you will approve. At Sill we are all to live in a 
mess. Have heard nothing from Pulis. Love to you all, 
and so glad Cousin Frank is enjoying Buena Vista and is 
better again. ROY.” 
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The envelope, Caveatee’s 9-a, was addressed “Mrs. F. 
M. Gunnell, Buena Vista Springs Hotel, Buena Vista 
Spring P. 0., Franklin Co., Pa.” ! 

The enclosure, Caveatee’s 9-b, was as follows: 

“ ‘Am glad to be able to enclose herewith check for 
$150.00. My other plans failed, Barnes, and I jam ashamed 
that the thing has run so long. I am waiting! now for my 
back promotion pay when I will send you the balance. My 
promotion dates from March lltli and I expect it 
83 any day. If it doesn’t come before the 1st of Sept. 
I will send vou in addition $50.00 on that date.’ 

Aug. 22nd 1911.* 

Received Aug. 28th 1911.*’ 


Said witness continued on cross examination to tcstifv 
as follows: The enclosure, Caveatee’s 9-b above, was in 
witness’ handwriting, copied presumably from Fulton’s 
letter to the witness; this was of concern! to witness’ 
mother only insofar as anv indebtedness which witness 
might have incurred to Dr. Gunnell and her interest in 
witness’ income; “Fulton” presumably refers 1 to a brother 
officer; it is a long story, and witness does not recall 
whether witness advanced to him by putting; witness’ en¬ 
dorsement on his note, but witness presumes that was it 
as witness cannot conceive that he had sufficient funds to 
loan money direct; (witness’ attention is called to the fact 
that in his foregoing letter he said “it was my fault I 
loaned vours and Cousin Frank’s monev”, alid witness is 
asked what he meant by that) this was entirely an inaccu- 


the fact that 
to Dr. Gun- 


rate statement and was onlv a recognition of 
she was interested in witness’ indebtedness 
nell; at that time witness owed his mother nd monev; that 
statement does not represent the true facts as to any in¬ 
debtedness existing between witness and his mother at 
that time; witness wrote at all times in the most, intimate 
way to his mother; his mother’s affairs wer^ not affected 
in the slightest, to his knowledge, at any time by the ad¬ 
vances that Dr. Gunnell gave witness; witness’ mother 
wrote in the same vein to him, affectionately witness does 
not recall that she also referred to Dr. Gunnell’s affairs as 
her affairs in her letters to witness; she probably did and 
possibly did not; witness docs not recall; the “Fulton” 
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who is referred to in this last letter is not the same person 
elsewhere referred to as Pulis; the reason witness said 
in this letter, Caveatee’s No. 9, to his mother, “Have heard 



action between Captain Pulis, as he then was, and witness; 
that was somebody else that was going to pay the witness 
money, representing money due witness which witness was 
going to pay Dr. Gunnell, but the money had not been 
taken from my pocket and turned over to them (Fulton 
and Pulis); it was an accommodation endorsement in both 
cases; witness’ mother would be interested in witness hear¬ 
ing from Pulis, presumably because at that time 
84 witness was expecting payment by Captain Pulis to 
witness on account of financial transactions with 
Captain Pulis which were probably due to notes, accom¬ 
modation endorsements, which witness had to meet; wit¬ 
ness does not recall the instances; Captain Pulis is dead 
and he settled his obligation in full with witness prior to 
his death; it is no strange thing for a brother officer to 
approach another officer in case of financial emergency and 
to ask that brother officer to assist him temporarily by 
endorsing a note; witness does not recall whether he ever 
endorsed a note for Captain Butt nor, now General Butt- 
ner, but if so, he has completely satisfied such indebted¬ 
ness; witness does not recall whether there was a financial 
incident about 1901 between him and the now General Butt- 
ner; they were both junior officers, both serving together, 
nor does he recall writing home to his mother about it. 


And thereupon the witness was handed a letter, subse¬ 
quently marked Caveatee’s Exhibit No. 10, and identified 
it as a letter written by him dated April 1, 1912, to his 
mother; there is an entry on the envelope in Dr. Gunnell’s 
handwriting, followed by an entrv in witness’ mother’s 
handwriting; this endorsement does not recall anything to 
the witness’ mind except a relation of indebtedness of Cap¬ 
tain Pulis to witness, but the incidents which dictated this 
memorandum are not recollected; thereupon the said letter 
was offered and over caveator’s objection received in evi¬ 
dence marked Caveatee’s Exhibit No. 10, and is as follows; 


Dear Mother: 


“April 1st, 1912. 


I want to thank you for the consideration you have shown 
me in keeping me informed of the matters incident to Mrs. 
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Barnes’ death. You have been very dear and sweet about 
it. Am greatly obliged to you for securing thq flowers for 
me and wish you would let me know what thejy cost, as I 
would like to bear it as my real remembrance, j I sent wire 
immediately upon receiving yours or rather Cousin Frank’s, 
and it should have reached you the next evening. Was of 
course greatly surprised at the legacy from Mrfc. Barnes.— 
I doubt very much if it amounts to anything ljke $4000.00 
when the estate is settled, but the fairness of the will and 
her feelings toward us is very gratifying. I enjoyed espe¬ 
cially that part of her testament directing no Relatives of 
Adelaide to replace Mr. Heald in case he desired to be 
relieved from the trust. Effectually blocks the Heath 
S5 family. Marie is certainly showing up very well. 

It must have been awfully trying for her, and she was 
most efficient. 

i 

Received Cousin Frank’s acknowledgment ofj my cheque. 
Thank him for it. Could reallv do no better this month. 

% i 

I am literally swamped with work and am al| alone with 
battery. Go to camp on the 10th for ten days for pistol 
practice. My first sergeant returned to duty with battery 
today and that helps some.—Am enclosing you cards you 
speak of. Am spending every evening with a Lt. Ferris 
trying to help him on his coming reexaminatio|n, but I am 
afraid it is labor lost. 

Have just returned and it is late. Will be Able to send 
vou a remittance from Pulis this month according to a letter 
from him. 

Will write of the Depp case in my next. It i$ frightfully 
annoying, and I could kill the woman for her lies and false 
swearing. Capt. Kelbruth of our reg’t is to be tried to¬ 
morrow on numerous charges at Governor’s Island. I fear 
he is facing dismissal. 

Was that not an awful thing about Hielburn and I never 

saw a worse or more flaring and inconsiderate report of 

such an occurrence than that in Post. It was outrageous— 

worthv of the 4 World’ or 4 Journal’. Tell Colusin Frank 
•/ 

that ‘Geographical’ came to me today. You j can surely 
feel onlv content and satisfaction as to your i attitude to 
‘Granny’. You were always lovely to her and what would 
she have done these last years but for you hnd Cousin 


i 
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Frank. It showed deep affection for him to intrust her 
personal effects to his distribution. Love to all. 

ROY.” 


Said witness further testified that “Mrs. Barnes” re¬ 
ferred to in the letter was witness’ grandmother, Mary F. 
Barnes, who left witness the legacy of $4000; the “Marie” 
referred to is Mrs. Brooke. 

And thereupon over caveator’s objection the witness iden¬ 
tified as the receipt of the witness a paper taken from the 
probate records of this court, Administration No. 18,882, 
Estate of Mary F. Barnes, deceased, executed May 15,1912, 
for $1500 on account of a legacy of $4000; witness does not. 

recall whether that was the first payment to him on 
86 account of that legacy; it is a payment on account of 
the legacy referred to in the letter just read; witness 
identifies also a receipt taken from said probate file and tes¬ 
tifies that it bears his signature, and that from statement 
contained in that paper over his signature, he received on or 
about November 11, 1912, a balance of $1,683 from John C. 
Ileald, executor; witness has no recollection of the date 
when he received the balance of his grandmother’s legacy; 
witness could not have stated that he received it during 1912 
until the paper was shown to him, but he admits what is 
shown in this dated receipt for the money; witness does 
not recall whether as an incident of this payment he gave 
Mr. Heald a note for $1000, thereby getting an advance dis¬ 
tribution by pledging his interest in the legacy; witness 
has no recollection of executing any paper in favor of Mr. 
Heald which secured him any advance from his grand¬ 
mother’s estate, but witness does recall receiving install¬ 
ments therefrom from time to time, and witness could not 
have told even approximately when he received the last 
installment until his memory had been refreshed by this 
paper; witness has no recollection of having seen the ac¬ 
count of John C. Heald as executor (which is exhibited to 
him by counsel, from the probate files); the items to which 
his attention is directed, witness does not understand, and 
there are specific entries of which he has no recollection. 

Thereupon the witness identifies as a letter written by 
him to his mother and the enclosing envelope, dated August 
10,1912, and the said letter was offered and over caveator’s 
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objection received in evidence as Caveatee’s ^Exhibit No. 
11. It was as follows: 

“Aug. ljOth, 1912. 

Dearest Mother: 


Your letter of Aug. 1st acknowledging mine of the 29th 
from Kansas City only reached me tonight thru’ an error 
at local Post Office. j 

Yours of last of July upon your return to Washington with 
Cousin Frank was forwarded to me. I got back from Chi¬ 
cago on the 6th and went toward Leavenworth again on 
the 8th. Got in yesterday and today we made our camp 
on reservation preparatory to our march tomorrow. 

These will be large and extensive operation^, and I ex¬ 
pect much pleasure from them in way of professional work. 

Am enclosing vou a check for ten dollars to cover 
87 interest—None of us can get anv monevifor mileage 

on account of Congress’s delay and I am stripped.— 
I wish you could ask Louis to put that loan in mV name with 
you as security and then I will be notified and can attend 
to necessary renewals etc. Also I wish the saine could be 
done at ‘Metropolitan’—If Cousin Frank will Authorize it, 
I will write to Mr. White about it, thru’ him. 

I am so glad vou can write that Cousin Frank did not 
lose by the transfer from Atlantic City. Have been watch- 
ing the papers carefully and have seen that the cool 
Aveather we are having is extending all over the country— 
It has been a wonderful summer out here. 

And now I want to talk with you with regarcjs to me and 
my selection as to my future life companion. I want Cousin 
Frank to approve now—My mind is absolutely made up. 
There is and can be no other woman for me anjt I want his 
blessing before he passes by. She has money jin the fam¬ 
ily and it will all come to her and can’t you both agree that 
I am violating none of the principles in which I have been 
brought up, when I tell you that the divorce was secured 
by her for unfaithfulness under N. Y. Laws. 

She lived with him less than a year. Oh, darling, I have 
been so wretched and miserable. She will help me and 
together we will make up all omissions of mine' in the past. 
How often have I thought that you would welcome my 
wife. There can be no other and I am broken hearted that 
this awful bar is between us. 
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You ancl her—the two I love more than all else together. 
Can’t you find it in your heart to welcome her. I want 
Cousin Frank to approve in his life time. This is the rea¬ 
son I am writing as I am—now—with all the other troubles 
you have. 

I am so sure of my feelings and have suffered so much 
in these months since I came back from the east that I feel 
years older. 

My life is passing by and I want a wife. My life is not 
ruined as yet, and she is all to be desired except the un¬ 
fortunate first marriage. Talk with some minister about 
it as I have, and he will tell vou that I am right that it is not 
forbidden bv our cannon. 

88 Please think it over and send me a line as to this. 

She is young and I cannot hold her indefinitely. For 
she has many advantages and many men around her. This 
is not all I have wanted to tell you, but the whole thing is 
this—Life without her is impossible for me and I cannot 
break with vou & Cousin Frank—I want vour blessings and 
your love now. 

HOY.” 

(Witness is asked the occasion of his explaining to his 
mother in this letter that he could get no money for mileage 
on account of Congress’ delay, and witness testified) that 
he could only answer that by repeating what he had already 
stated that this period of 1912 was subsequent to his offer 
to settle his entire indebtedness, or a large part of it as 
his borrowed funds would permit, and these funds were so 
utilized that they did not bring the return anticipated, 
that he actually lost by the same, that he was at the time 
actually, in debt to other parties besides the family, and 
was in receipt only of his Army pay, which was that of a 
Captain; witness has forgotten the exact amount of his 
pay; it was not at all small compared with the amounts for 
which witness was involved; there is no basis of compar¬ 
ison; witness considers that an officer of the Army having 
a position for life and good conduct is justified in the pre¬ 
sumption that he can meet reasonable indebtedness; wit¬ 
ness to liis knowledge had no indebtedness to his mother 
in 1912; witness has no explanation to offer for asking his 
mother to sign a note as security, as requested in the fore¬ 
going letter; witness does not think any explanation is nec- 


77 


i 


MARY F. BROOKE VS. JOSEPH F. BARNESj. 

! 

essary of such a request by a son to his mothef; reference 
to the 44 Metropolitan’’ was to the National Metropolitan 
Bank, at which Dr. Gunnell banked; witness does not know 
whether his mother maintained an account ini the Metro¬ 
politan; witness has not stated that his mother’s account 
was at the Riggs; he has stated that he does not know that 
she had an account at the Metropolitan; witness does not 
recall whether he got an answer to that letter; be presumes 
he did as he was in constant correspondence with his 
mother at that time; (asked whether he did riot consider 
this an important letter relating as it did to his intended 
marriage) this was only one of a series of letters in which 
he discussed (his intended marriage) with mother at great 
length, and the terms of this letter were based Ion the fact 
that Dr. Gunnell was ill and witness desired his approval 
before his death; witness does not know whether 

89 his request that the loan from Dr. Gunnell be put 
in witness’ name with his mother as security at the 

Metropolitan Bank was ever acceded to; somd time then, 
or immediately thereafter, there were certaiif payments 
made by witness’ mother from witness’ pay which were 
devoted to the reduction of the notes in: a more or- 

90 derly sequence, and witness does not know how the 
notes were handled here in Washington by Dr. 

Gunnell. 

The witness was thereupon handed a letteif from him 
to his mother, dated September 19, 1912, and] recognizes 
and identifies it as a letter written on that date from him to 
her. Said letter was thereupon offered and over caveator’s 
objection received in evidence, and marked Cayeatee’s Ex¬ 
hibit No. 12, and is as follows: 

I 

i 

I 

‘‘Palace Hotel, San Francisco. 

Sept, lhh, 1912. 

Dear Mother: 

i 

Your letter of Aug. 21st reached me in camp While I was 
on recent maneuvers and I just could not answter it. You 
did not receive mine in the spirit in which it was written, 
altho you realize I know the depths of your love for me. 
I did not want to retract a single thing I had written to you 
at ‘Atlantic City.’ In what does it all clash. j[ am going 
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to try to write sanely and quietly—Your letter was gentle 
and so full of devotion, and vet vou said such awful things 
about the consequences of the marriage I contemplate. I 
don’t believe there was ever a religion meant to damn any¬ 
one for all time for a single error of judgment. The girl 
herself is without wrong, and that a man she united herself 
to, should hold this awful power of blasting her life—is 
bevond thought to me. 

You quote ‘Luke’ but that has been interpreted by min¬ 
isters of our own Gospel to mean that he who putteth away 
his wife without cause and marrieth another! 

I know I am right about this. Have thought earnestlv of 
writing to Dr. McKim and asking him for his views. 

When vou sav I will degrade her—lose her her friends— 
cause aloofness in the attitude of the world toward her— 
of course I cannot accept that for I have seen so differently. 
Whv within the month. Miss Hovle has married Graham 
of the Army, a divorced man and one from whom his wife 
secured the divorce. He allowed it on grounds of 
91 only incompatibility, and I am sure was not guilty. 

But in my case, the girl was as innocent and upon 
discovery of her husband’s unfaithfulness, her brother 
took her to his house and secured the divorce quietly be¬ 
fore a referee in New York City, so that not one word 
reached the papers. 

I have loved this woman devotedlv for over three vears 

• % 

now, and for two she has known and returned my love. It 
is my life and oh, darling mother, you are asking every¬ 
thing when you write as you do. It is a terrible respon¬ 
sibility you and Cousin Frank are taking in putting mat¬ 
ters so up to me. I have suffered the thoughts and tor¬ 
tures untold since Januarv, and I reallv believe it has 
affected mv mind. I know it has affected mv work. I 
don’t care what happens to me and I have prayed for 
death often. Awaiting your answer anxiously, upon the 
receipt I wrote and told her that you and Cousin Frank 
were still firm and refused to accede. 

She wrote me back that she would never come between 
us—you and me—and we could only wait. But, dear, I am 
all alone and the fight is hard, and it means surely the loss 
of her. 

I once told her that I could never forgive myself if, thru 
any action of mine, speaking of marriage with her—you 
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would not let me be with you in time of troublp. And this 
she has not forgotten. 

Can’t you understand how I can love her sp devotedly 
and still love and wish for you and Cousin Frank? 

Am I selfish to write like this—God knows I! kept silent 
all these long months from January—She is ;just 28 and 
I am 34 and our youth is going—I can’t, can’t ^ive her up 
without it being all over for me, and oh, mother, I can’t 
lose you. 

I had to send you the wire on the 15th. I knew you were 
thinking of me and mv thoughts are never far I away from 

O •/ V_7 , V 

you two at home. 

I see Marie and Mark are with you for the winter—That 
was dear of them. 

Your gift of handkerchiefs reached me toda^ and your 
line—I was awaiting for this mail to be forwardbd me here, 
as I hoped for some further word. 

92 I will take quarters in Oakland in a day or so, and 
my address will be the ‘Athenian Club” Oakland, 
Cal.—Address me there after receipt of this—I |get a room 
and bath for a dollar a day, and will be there juntil I can 
get settled in my new duties and find myself, j This thru 
Ned’s kindness. 

I love you after all and you know it, darling,!but I have 
been thru the depths. 

Love to vou both. 

| ROY.” 

1 

Said witness testified that the reference to “^Iark” was 
to his sister Marie’s husband; the young lady whiom witness 
had contemplated marrying told witness she j would not 
marry him if it separated him from his mother; she dis¬ 
tinctly said that she never had any desire to coihe between 
witness’ mother and himself, knowing his affection for his 
mother; witness has testified that he has available here no 
letter from his mother dated on or about September 27, 
1912; witness does not recall his mother writing fo him that 
the shock of hearing that he had borrowed $1000 from Heald 
almost killed her; it is impossible for the witness to recall 
any specific letter or the contents of them unless thev are 
furnished to witness to refresh his memory. 

Thereupon there was handed to witness what purports to 
be a copy of a specific letter, and witness is asked whether 
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it refreshes his recollection that he received such a letter, 
and witness testifies that he can only say that it recalls 
general correspondence between Dr. Gunnell, witness’ 
mother and witness relative to the legacy received from 
witness’ grandmother; witness does not recall having re¬ 
ceived such a letter as this purports to be a copy of from 
his mother ; witness does not recall his mother complaining 
of his having borrowed in advance on this legacy without 
paying them; “I recall that correspondence with mother, 
that the portions of the legacy that came to me were not 
immediately turned over to Dr. Gunnell, and I recall dis¬ 
tinctly my explanation to the family that on account of my 
business reverses subsequent to February, 1911, when I 
offered to settle my indebtedness, it was impractical to do 
so”; witness does not recall telegraphing to his sister in 
October, 1912, requesting $500 at once, nor telegraph- 
93 ing her in October, 1912, for any purpose whatsoever; 

in October, 1912, witness was in San Francisco; wit¬ 
ness was on duty with the National Guards of three States, 
which duty required him to visit batteries in three States at 
least once a quarter, and it is impossible after this lapse of 
time for him to state where he was on that date; his head¬ 
quarters was Oakland, California; witness is asked to look 
at a paper, marked for identification Caveatee’s Exhibit 
No. 14, and subsequently received in evidence, infra, page 
183, and see whether it refreshes his recollection, and wit¬ 
ness testified “Until seeing this paper handed to me, I had 
no recollection that I had ever called on Mrs. Brooke in 
1912 for any assistance”; witness’ recollection is not now 
refreshed and he has no recollection of dispatching such a 
telegram; witness does not deny that he sent such a tele¬ 
gram; witness has never been a member of the Union 
League Club; witness is asked: 

“Q. Did you have a right to receive wires there?” 

An objection was interposed and overruled, and the 
question was repeated, and the witness answered: 

“That was not my official address. I was never a resi¬ 
dent of the Union League Club, my official address being 
Oakland, California. 

Q. Colonel, you were the honor man at AYest Point for a 
while, ton are very intelligent, and you know you are not 
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answering that question. You are evading it, and I ask 
that it be read again. 


The Court: Avoid lecturing the witness. It jis not a part 
of your function. I will do that if the occasion arises. 

Mr. Lesh: I withdraw that, Colonel. I have no right to 
abuse my position as examining lawyer. 


(At this point the pending question as above recorded, 
and the answer of the witness, were read by the Reporter.) 

The Court: You mav press the matter.’’ 

J 1 j 

i 

Said witness further testified that as a matter of fact 
there was a Union League Club at San FranHsco, a very 
well known club. 

Witness was thereupon handed the paper marked Cavea- 
tee’s Exhibit No. 15 for identification, hereinafter received 
in evidence over caveator’s objection, infra, page 184, and 
testified that this document does not refresh his recol- 

94 lection, and further testified that he is n:ow prepared 
to state that he did call upon his sister fdr assistance, 

but that he has no recollection that it occurred! in 1912, nor 

from San Francisco, thinking that the date w^s in 1913; if 

these are the only demands that witness majde upon his 

sister, this is the occasion—the only request that he made 

upon his sister, these telegrams refer to that occasion, but 

it has been witness’ distinct recollection during all this 

period of years that this incident occurred ih 1913 when 

he was on duty in El Paso, Texas; by 44 this incident” 

witness refers to the question of approaching his sister for 

a loan, and the loan was categorically refused! without any 

tenderness or expression of regret or expression of her 

inability. 

•/ 

Thereupon witness was handed a paper marked for 

95 identification Caveatee’s Exhibit No. lb, thereafter 
offered in evidence, but upon caveator’s objection, 

not pressed, infra, page 184, and is asked whether he recog¬ 
nizes these as the words in which the refusal was couched, 
and the witness replied that he did not; (asked to explain 
why in 1912 or 1913, he applied to his sister for money if 
the relations between them were strained, he testified) his 
application to his sister was an application to bis only near 

6—i) o o 3 cl 
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relative; it was made in 1913; she was married to a good 
friend of witness, a West Point classmate, and witness was 
her only brother, and it represented an actual necessity for 
immediate funds; witness assumed that she would be able 
to furnish some through cooperation with her husband, as 
the amount called for was not large; over objection witness 
made a similar application to his uncle, Louis Chew; the 
exact date he does not recall; he thinks it was in 1913 also. 

Thereupon the witness is handed a paper marked Cavea¬ 
tee’s Exhibit No. 17 for identification, and over objection is 
asked whether it refreshes his recollection concerning an 
application to his uncle Louis Chew for a loan, and the 
witness answers that the paper purports to be a telegram 
dated January 8, 1913, and that if the date thereon is cor¬ 
rect, recalls to witness’ memory the date upon which he 
called upon his uncle for financial assistance; it also recalls 
the sequence in which he approached his close relatives; 
when witness called on his uncle for financial assistance, he 
did so by telegraph; witness does not accept Caveatee’s Ex¬ 
hibit No. 17 for identification as the telegram he sent; lie 
received a reply from his uncle refusing to be of assistance 
definitely. 

Thereupon the witness was handed a paper marked 
Caveatee’s Exhibit No. 18 for identification, and over ob¬ 
jection is asked whether his recollection is any further re¬ 
freshed, and testifies that he does not recall the body of the 
telegram—the contents of such a telegram, nor does he 
recall ever communicating with his sister again on the 
question of a loan after her first refusal; witness does not 
recall communicating again with his uncle and asking him 
to take the matter up with his sister. 

Thereupon the paper marked for identification Caveatee’s 
Exhibit No. 19 was read by the witness, and the witness, 
over objection, is asked again whether he recalls communi¬ 
cating with his uncle asking him to take the matter up with 
his sister on or about April 30, 1913, and the witness testi¬ 
fied that he has no recollection of ever approaching his uncle 
again for anv loan in view of his definite refusal to 
96 assist witness when witness first approached him; as 
to Caveatee’s Exhibit No. 19, witness says “As to 
the purported contents of the paper which has just been 
handed to me, I do not identify them as having originated 

with me.” 
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Thereupon the said witness continued upon cross ex¬ 
amination to testify that from April, 1913, until 1919, due 
to business transactions in connection with witness’ venture 
into business, witness was more urgently in nied of funds 
than at any other time in his life before or thereafter. 

Thereupon the witness’ attention was directed to the 
witness’ letter to his mother dated August 29, 1913, herein¬ 
before set out as Caveatee’s Exhibit No. 2, ill which the 
witness said “Uncle Louis’ letter showed a complete lack of 
understanding* of the seriousness of the situation,” and said 
also “My loans will be called and my life is over,” and the 
witness was asked whether those phrases in liis letter re¬ 
freshed his recollection that he had heard from his Uncle 
Louis recently theretofore, and the witness answered that 
it did not; in connection with calling upon his pncle for as¬ 
sistance, witness recalls that his uncle wrote him an admoni¬ 
tory letter; as to the date of the letter, witness does not 
know; it was a complete refusal to assist witness financially 
in his urgent need; when the witness wrote to his mother 
in the same letter “I do not suppose ever a life ended in 
the way mine has done that began so fair,” fitness sup¬ 
poses he intended to imply to his mother that j his life was 
about to end; after a lapse of seventeen yeaifs it is very 
difficult to express in words the state of witness’ mind at 
that time induced by financial worry; witness!states most 
assuredly that he never seriously contemplated suicide; as 
to whether witness told his mother that he did, witness 
admits that the foregoing quotations are in his own hand¬ 
writing; (pressed as to what he intended to imply by the 
words “Try to forgive me these last vears an ! d remember 
earlier days when I was more fit to be your s0n,” witness 
answers) that cross examining counsel may interpret those 
words as he sees fit, and that he did not intend tb imply that 
his life was about to end; witness does not consider that 
such a question is susceptible of a categorical answer after 
the lapse of eighteen years; he was tremendously mentally 
depressed from various causes other than financial, notably 
interference of the family with his first serious! love affair; 
the witness does not have available a letter from his mother 
to him dated September 11, 1913, andithe witness 
97 inspecting a paper marked for identification Cavea¬ 
tee’s Exhibit No. 20, cannot say whether! be received 
a letter of which the exhibit purports to be a copy; and 
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thereupon a paper marked for identification Caveatee’s Ex¬ 
hibit Xo. 21 was exhibited to the witness, which witness 
said was a letter written in his handwriting, addressed to 
his mother, and was thereupon offered in evidence, but ob¬ 
jection being interposed upon the grounds that the letter 
was not dated, its admission was not pressed; thereupon the 
witness was asked to examine a paper marked for identifica¬ 
tion Caveatee’s Exhibit No. 22 to see if it refreshed his 
recollection as to anything he did at or about the date 
September 14,1913, which appears upon that paper, and the 

witness answered that it was entirelv bevond his recol- 

* •/ 

lection, although some of the matters therein were subjects 
of correspondence between himself and his mother, but 
that he has no recollection of the dispatch of such a paper 
to the addressee. 

It was the understanding of counsel that the court had 
ruled that the record should show a general objection by 
caveator to caveatee’s method of refreshing memorv bv 
examining witness upon the contents of papers not admitted 
in evidence. 

Thereupon the witness identified Caveatee’s Exhibit Xo. 
23, and the envelope marked Caveatee’s Exhibit Xo. 23-a, 
as a letter he wrote to his mother and the envelope in which 
it was dispatched, and said letter was offered and over 
caveator’s objection received in evidence. Said letter was 
as follows: 

“El Paso, Texas, Sept. 15th, 1913. 

Dear Mother: 

Your note to me on mv birthday reached me todav and I 
thank vou for it. It did not come in until late mail in the 
afternoon. You are right—in your last letter you said you 
still believed in my love. I am glad to know this as my life 
draws to a close. 

You are wrong when you say I have still a chance—There 
is no help now. It is too late. There is no bitterness in 
my heart at the failure of any of the family to give me 
another chance —I have had more than I deserve—But I 
was not meant to be alone and in this lies my failure— 
When I am with those whom I love all things are easy—if 
you look back over the times I have been home with you 
and Cousin Frank and Marie I think you will all agree 
I have never given you cause for worry then. It lias 
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98 all been a mistake—I wired to Louis again last night, 
but had received no answer by noon. [The limit of 

the lime allotted—I could only meet this emergency, notes 
falling due, by drawing on a bank. I had nowhere to turn 
except to you all. This gives me a respite of four 

99 days only, if you still refuse to honor my draft on 
you at Riggs Natl. Bank. 

The immediate sum is $250 and may give m0 a chance to 
save myself by some other way. But it is doiibtful. This 
attitude of mine in coming to you all once more after re¬ 
peated rebuffs is not easy for me. But I canjnot help but 
think that in view of desperate state of my affairs, you 
should have this further opportunity to stave off my end. 

If this draft is not to be honored, my earnest request to 
you is to wire me Ft. Bliss, Tex., immediately on receipt 
of this in these words. 1 Impossible to so arrange.’ Please 
word telegram so—Remember whatever vour decision there 
is no bitterness only a great loneliness and dreariness of 
life. Broke my horse’s leg today jumping, but I escaped 
without a scratch. Only expresses my feeling—Hope you 
will honor this request of mine to wire me, soil will know 
of your action before refused draft is received at bank. 

This will of course be the end—as I can never appear 
again among men. 

Will you do this the telegram part of it Mother, for the 
sake of old hours together. 

I believe 4 Connie’ would break things for rbe, and take 
the chance if only I can so arrange. 

Mv love to Cousin Frank. 

j ROY.” 

In the course of the reading of this letter said witness 
testified in response to questions by cross examining counsel 
that he does not know at this late date what lie meant by 
saying his life was drawing to a close; he caiinot explain 
at this time what he meant by a respite of four days; it 
helps to refresh his recollection that it would take a draft 
about four days to come from El Paso, Texas; where this 
letter is dated; witness undoubtedly meant that even if the 
draft was not honored, he would get four daysjby drawing 
it; witness does not admit that this means that he drew it 
without knowing that it would be honored or pot; witness 
cannot state after this lapse of time vrhat he meant by tell- 
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ing his mother that she had an opportunity to stave off his 
end; it may have referred to the ruining of his career in the 
Armh; witness did not know at the time he drew 
100 that draft whether it was going to be accepted or re¬ 
fused, and apparently from statements in the letter, 
he had not received permission in advance to draw on his 
mother for this money; witness was then offered op- 
portunity to make any further explanation of the letter that 
he cared to, and he declined at the present time; witness’ 
mother honored the request and that sum of $250 was the 
only advance witness’ mother made to him, to which he 
referred in his earlier testimony; witness does not recall 
what such letter as he then received from his mother ad¬ 
vised him, but is sure that he was so advised as to her 
having acceded to his request, and she probably advised by 
what means she raised the money, but witness does not 
now recall. 

Thereupon to refresh the recollection of the witness, 
there was exhibited to him a paper marked for identifica¬ 
tion Caveatee’s Exhibit No. 24, and the said witness testi¬ 
fied that it confirmed his recollection that his mother se¬ 
cured this draft at the Riggs National Bank bv taking a 
note at the bank; witness supposes but docs not know; at 
or about that time witness’ mother informed him as to her 
attitude toward anv future advances to him; she told him 
that she would not make further advances; this was the 
last approach and the last loan ever made witness by his 
mother. 

Witness does not recollect a normal childhood brotherly 
and sisterlv relation between him and his sister, such as 
skating at Convention Hall together as children; she did 
not attend the same dancing school that witness did, she 
being four vcars voungcr; witness’ dancing school was Pro- 
fessor Miller’s; lie had numerous classes; witness’ sister 
never attended the same class lie did; witness assumes that 
she did go to this school at the same time, and go there 
with witness, but witness does not recall; witness recalls 
that she visited West Point while he was there as a student; 
she was hot there at witness’ graduation, to the best of 
his recollection, because he graduated in February instead 
of June, and there were no social affairs connected with 
it; witness does not know whether when he was valedic¬ 
torian when he graduated from Emerson Institute she at- 
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tended to hear his speech; witness does notj recall while 
lie was at West Point receiving a letter from his sister con¬ 
taining the following: “Good morning, my dear cadet 
brother, I hope and trust you feel gay, that is the word which 
describes my sensations as I cannot go to school the whole 
day”; witness does not remember that !she sent him 
101 school girl letters up to West Point; witness recalls 
no letter from his sister while he was atj West Point, 
though he is not prepared to state that she did not send 
him greetings from time to time; witness does not recall 
when his sister became engaged to the then Lieutenant 
Brooke; witness was in the Philippines at the time; he was 
notified of it by his mother by letter, and subsequently by 
his sister; witness recalls an occasion wheii Lieutenant 
Brooke was a guest at witness’ mother’s liousi prior to his 
engagement to witness’ sister; Lieutenant Brooke was a 
graduate of West Point in 1902, and witness thinks he was 
stationed at Washington Barracks; witness; has known 
him all his life; witness recalls writing an affectionate letter 
to his sister, and also one to her fiance, froip the Philip¬ 
pines, explaining why he was not sending them; immediately 
wedding presents, but would do so upon his j return from 
foreign service, which witness did; witness did not know 
at the time his sister’s babv was christened ivho was her 
godfather, witness was not present; witness was godfather 
to his sister’s child; he does not recall who wa^ godmother; 
Mrs. Larned was a great friend of his sister’s; it is not 
a fact that his sister became acquainted with I Mrs. Larned 
through witness. 

And thereupon cross examining counsel, addressing the 
Court, stated that he was about to cross examine the wit¬ 
ness concerning transactions subsequent to the date of the 
will, and that such inquiries into events later (than the will 
as would be made by caveatee’s counsel were! solelv in re- 
spouse to the testimony which had been permitted by the 
Court as to subsequent events, and without waiver of 
caveatee’s objection upon the ground that some of the facts 
elicited by the caveator were too remote in time to be 
relevant. Said witness, further cross examined, testified— 

Witness was at Leavenworth in 1919 when his sister and 
her husband arrived there; witness recalls no incident when 
he and his wife were on the same street car with his sister 
and her husband and daughter, and Major Brooke spoke 
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to witness on the street car; witness always spoke to his 
sister by saluting; he was on friendly terms with her hus¬ 
band; tliev exchanged calls at Fort Leavenworth on wit- 
ness’ initiative as they were the recent arrivals, and wit¬ 
ness has already testified that they asked the Brookes to 
stav at their house when thev arrived; witness does not 
recall introducing Major Brooke to his wife, whether on 
a street car or not, when thev casually met out there; wit- 
ness’ wife has met Major Brooke and had met him at 
Leavenworth, but the circumstances witness would not re¬ 
call ; when thev called on each other each family found the 
other family out and merely left cards; witness does 
102 not recall that he actually introduced his wife to 
Major Brooke or how they met; an Army Post is a 
small community and there are many opportunities for in¬ 
troduction; they did meet there; witness does not himself 
recall introducing them; witness does not know how thev 
met nor recall the incident of the meeting; witness’ wife has 
met Major Brooke at Fort Leavenworth, in fact, before, 
in the Philippines; as witness’ memory is refreshed, he 
states definitely that it was at the Philippines after the 
departure of witness’ sister for the United States while 
Captain Brooke, as he then was, finished out his term. 


The testimony witness 
* 


gave on direct examination that 


it was when witness was stationed at West Point that he 


had the first serious affair of his voung manhood which 
lie intended to consummate by marriage was correct ; be¬ 
fore that there was a young lady up at Deer Park, Mary¬ 
land, by the name of Rita Levering, who had a sister or 
a cousin, and witness was equally friendly with both of 
them; the acquaintance with them lasted not more than 
two or three weeks, this was cither before or while witness 
was a cadet at West Point and had no serious intentions 


at that time; witness did not tell his family lie had; wit¬ 
ness’ sister was not old enough at that time to make any 
objections to Miss Levering; she was not in the crowd, 
and witness doubts that she even knew Miss Levering ex¬ 
cept as an older girl; counsel has correctly interpreted the 
witness’ manner to indicate that he had not thought about 
Miss Levering from that time to this date; he has never 
seen her since that one summer, nor has he ever given her 
any thought; witness was not conferring concerning this 
case with Mrs. Bradley several nights ago; witness called 


89 


MARY F. BROOKE VS. JOSEPH F. BARNES. 

! 

on Mrs. Bradlev and talked to her on an occasioii within the 
last week or so; witness did not sav to Mrs.: Bradlev on 
that occasion that he had forgotten that he v^as engaged 
to Miss Levering; on the contrary, Mrs. Bradley said to 
witness that witness’ engagement to her wasj broken off 
on account of Rita Levering, if counsel wants the truth, 
and witness had never been engaged to her; before wit¬ 
ness was stationed at West Point after his j graduation, 
he did not pay serious attention to the then!Miss Edith 
Sanger; witness never had occasion to ask Miss Sanger 
to give him back his class ring, and does not recall whether 
he asked her to give him back any ring; sh^ never had 
his class ring; witness is not fencing with cqunsel; Miss 
Sanger had various gifts from witness at various 
103 times; there was never an engagement with the 
idea of marriage between Miss Sanger and wit¬ 
ness; there was an understanding; witness never gave her 
an engagement ring; by an understanding witness means 
that the relation was such between them and the feel¬ 
ing was such that they hoped it would lead bn to an en¬ 
gagement later, when witness’ affairs were sijcli it would 
be permissible to be announced; it is not foij* witness to 
say whether the distinction between an understanding 
and an engagement is the public announcement I of it; asked 
whether he gave her a ring during the existence of or as 
an incident to that understanding, witness savsi that lie has 
given her small pieces of petty jewelry; he never gave her 
any valuable ring which purported to be an |engagement 
ring, and he has already testified that he had given her 
a ring and understood the question to be as ^o the char¬ 
acter of the ring; he did give her a ring; hej thinks that 
ring came back to him; witness’ sister Marie j was always 
especially critical and hostile to Miss Sanger,| making fun 
of her in front of witness and his mother, so much so that 
witness complained about his sister’s attitude tp his mother 
on numerous occasions, as witness did in other cases; the 
end of the understanding between witness and Miss Sanger 
came subsequently to the time witness had typhoid at Buf¬ 
falo; it was not until 1904, and witness had typhoid in 
1901; they were friends and on a basis of closje friendship 
and relationship, witness until 1904 firmly hoped some 
time to be able to marry Miss Sanger; it is impossible to 
state either the time the understanding begin, the time 
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the understanding ended, or approximately the time it en¬ 
dured, and witness cannot answer whether he knows that 
the understanding endured about the time he was ill at 
Buffalo; witness does not know definitely whether his sister 

came to Buffalo with the family when he was ill there 

%> 

or not; the fafiiily were telegraphed for; witness’ recol¬ 
lection is that his sister was there at the time; witness 
does not recall her in the hospital, and does not recall any 
outstanding incident of her presence at his sick bed; there 
were no female nurses; there were male attendants and 
orderlies in the military hospital where witness was; wit¬ 
ness does not recall that his sister took her turn to come 
and sit with him in the afternoon; witness will not say 
it is not true, but that he does not recall it; he recalls Dr. 
Gunnell and mother reading aloud to him; he does not 
recall any incidents of his sister reading aloud to him or 
being in attendance at his bedside; when witness was in 
the Philippines his station was approximately 100 miles 
from the Brookes’ station; prior to the time both 
104 families went to Baguio, there was no social con¬ 
tact between the families; just before the Brookes 
came to Baguio, witness wrote Captain Brooke a letter, 
which cross examining counsel had handed to witness, 
dated April 8, 1915, which letter was thereupon offered and 
received in evidence over caveator’s objection as Ca- 
veatee’s Exhibit Xo. 25, and is hereinafter, infra, page 187, 
set out in full; up to the time witness wrote this letter, 
he had no direct contact with the Brookes in the Philip¬ 
pines; he had doubtless seen them in large gatherings of 
the Army community but he doesn’t recall having spoken 
to his sister; with reference to the phrase “Am writing 
mother again,” witness savs he had already written his 
mother, and he was referring to the fact of the defamatory 
statements that his sister had made about his wife and 
the remark she had made about witness upon her arrival 
in the Philippines had already reached witness’ ears, and 
he was protesting to his mother because of his sister’s 
actions; \vitncss had repeatedly protested to mother since 
his marriage, and had accused his sister of intercepting his 
letters and preventing any correspondence reaching his 
mother since 1914, which was the first interruption between 
his mother and himself since he left home; witness’ recol¬ 
lection is that he had written directly to Marie; this letter 
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of course disproves that recollection; witness did receive 
a reply from her, and does not know whether j he received 
a reply from Colonel Brooke; unless witness] wrote also 
to Mrs. Brooke, and his recollection is clear Ithat he did 
write to her, this is the letter to which witness referred 
as having been written to Marie; witness’ purpose in tell¬ 
ing* the Brookes that he had communicated with Mrs. Gun¬ 
nell was to acquaint his mother with the outrageous con¬ 
duct of his sister toward witness and his wife; with regard 
to the sentence in his letter “Marie will surely recognize 
that she (mother) would not countenance shell acts on 
Marie’s part”, witness says that to countenance does not 
necessarily mean to stop; witness knew that] his mother 
would not have approved of such acts on the pajrt of his sis¬ 
ter with which she was credited, vicious remarks; what wit¬ 
ness hoped to accomplish by correspondence with Mrs. 
Gunnell was that Mrs. Gunnell would use her influence with 
Mrs. Brooke to bring her back to her senses;!witness did 
not expect Mrs. Gunnell to stop Mrs. Brooke; Mrs. Gunnell 
has never been able to stop Mrs. Brooke in! any of her 
acts all these vears; witness’ recollection is distinctly that 

• 7 # j # * 

he received an answer to this letter from his] sister; wit¬ 
ness does not recall the date of the letter from his sister, 
and does not have the letter. 

105 Thereupon witness’ attention was directed to 
statements in his direct examination as!follows: “I 
had been in receipt of a letter from her dated May 15, Fort 
Corregidor, Philippine Islands, prior to this] time”, and 
“I complained to her bitterly of this letter dated May 15, 
1915”, and witness is reminded by cross examining coun¬ 
sel that he recalled the date in his direct examination, and 
said witness testified that the letter is not thej same letter 
to which witness is referring, and the date is ian error; it 
should have been the month of April instead of May; wit¬ 
ness said May 15th because he was relying distinctly on 
his recollection which he has since had occasion to check 
back on from records, War Department records; witness 
is handed a paper marked for identification! Caveatee’s 
Exhibit No. 26, and testifies that he recognize?! his sister’s 
handwriting; that it bears no date, but he reballs having 
received this letter subsequent to the incident at Baguio, 
which witness has recounted on the witness stand. There- 
upon said paper was offered and received in evidence. 
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Thereupon witness testified that this letter was not the let¬ 
ter to which witness referred in his direct testimony above 
quoted; that was a letter of April; Mrs. Brooke had writ¬ 
ten to witness before they came up to Baguio; witness’ 
impression is that he wrote directly to her, and she wrote 
to him in response; witness did not recall having written to 
Colonel Brooke. 

Thereupon said witness volunteered the statement that 
he had not read the paper just received in evidence except 
sufficiently to know that he did receive a letter of that gen¬ 
eral content; he has not identified it as what he received 
from his sister because he has not even read it through; 
witness has given no testimony which identifies this letter 
in the handwriting of his sister as an accurate copy, and 
is not prepared to say that this letter represents the con¬ 
tents of a letter received by him from his sister; the reason 
he is not prepared to say is due to a lack of recollection of 
the terms of the letter received from his sister subsequent 
to the incident at Baguio. 

Witness does not recall whether he wrote to Colonel 
Brooke again; witness has no recollection of writing a let¬ 
ter on April 19, of which a paper purporting to be a copy, 
marked for identification Caveatee’s Exhibit No. 27, is 
exhibited to him; witness testifies that this paper is not in 
Mrs. Brooke’s handwriting, at least he has never seen it 
look like this, and does not recognize it as her hand- 
106 writing; witness does not recall writing such a letter, 
and does not recall writing a letter to Colonel Brooke 
of substantially this subject matter; thereupon said wit¬ 
ness testified further that when he wrote in Caveatee’s 
Exhibit No. 25, “I am taking up Mrs. Barnes on the 9th”, 
the Mrs. Barnes so referred to was witness’ wife; witness 
had been married February 12, 1914, at St. Joseph, Mis¬ 
souri, and went immediately thereafter on a honeymoon to 
Denver, and then to Fort McKenzie, Wyoming; witness 
remained in Denver on leave three or four days; (asked 
whether his wife was with him or if she joined him at Fort 
McKenzie, witness testified) she joined him at Fort Mc¬ 
Kenzie with the children, her children. 

Thereupon the witness identified a letter and envelope 
handed him by cross examining counsel as a letter he wrote 
to his mother and the envelope in which it was mailed, and 
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they were offered and received in evidence, and read as 
follows: 

“ April ljOtli, 1915. 

Dear Mother : 


Your sweet reply to my letter written to reacji you Xmas 
time gave me much happiness. As I told you in it I wrote 
from Denver—Gertrude read the letter. My |plans as to 
marriage were not even formulated. I had known Mrs. 
Hunt since 1912 when she was in California and I had seen 
her several times since. By several, I fear il convey a 
wrong impression. I had seen her at her home with her 
mother often. She did not return to Mr. Hunt after her 
California trip and her final decree was given her in 1913. 
When I received these telegraphic orders to go I to Ft. Mac¬ 
kenzie and take command of Post it meant ljine months 
alone. She knew my financial condition. Was willing to 
help—and by telephone I found I could ask liter if plans 
onlv dimlv formed might not materialize at once. 

I was married quietly to her in presence of her mother 
and stepfather, went to Denver for three da^s and then 
she joined me at Mackenzie in about three weeks. I have 
been wonderfully happy, and she is the sweetest and dear¬ 
est of women. Her mother was of a Virginia family, and 
her father a ‘Tennessee Manard’ although the name is now 
spell- Maynard—He was a minister and president 
107 of several Southern colleges. This to present my 
brief. I have conclusive proof of everything I have 
quoted to vou, and am authorized to use it. 

R.” 


Thereupon witness’ attention was called toj statements 
made on direct examination and once volunteered on cross 
examination to the effect that witness had accused his sis¬ 
ter of intercepting his letters to his mother, and witness 
was asked when and where he made that accusation and 
testified: It was at Baguio on his first contact with his sis¬ 
ter since his marriage, and he has made it to!his mother 
in letters to her, and also in personal conference with his 
mother on numerous occasions, the personal conferences be¬ 
ginning in 1920; he cannot state when he first! made that 
accusation by letter to his mother, but upon receiving no 
reply to his letter written from Denver and mailed in the 
presence of his wife, and upon no reply to subsequent let- 
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ters written to his mother until the receipt of a letter in 
reply to witness’ Christinas letter of 1914, witness made 
reference without doubt to it in letters to his mother; sub¬ 
sequently to then witness probably dropped the matter as 
the correspondence had been resumed and his sister was 
no longer at home; witness’ sister had not known Mrs. 
Hunt, who became his wife, to the witness’ knowledge; his 
sister had not known of his intention to marrv Mrs. Hunt; 
the basis of witness’ statement that his sister intercepted 
a letter written by witness from Denver was because it was 
never received by mother; (asked whether his sister had 
any way of knowing what was in that letter if she did not 
know the ladv and did not know witness was going to get 
married, witness answered) witness does not see what 
knowing Mrs. Hunt, as she was before her marriage, had 
to do with it; the marriage was published in the service 
papers, and witness assumes by common knowledge that 
his sister was promptly informed of it; witness had noth¬ 
ing excepting the continuous silence of his mother as the 
basis for his statement that his sister intercepted a letter 
announcing his marriage written by him from Denver; 
and thereupon counsel for the caveatee moved that all 
testimony by this witness, wherever occurring, to the effect 
that his sister had intercepted letters from witness to his 
mother, be stricken from the record inasmuch as it has now 
been developed on cross examination that witness has no 
knowledge upon which to base such a statement or accusa¬ 
tion, and said motion was by the Court granted. 

108 And said witness on further cross examination tes¬ 
tified that the subject matter of such friction, diffi¬ 
culty or controversv as there was between him and his 
sister in the Philippines in 1915 was witness’ sister, on 
account of her outrageous statements in the Philippines 
about witness and his marriage and defamatory remarks 
that she made about witness’ wife, the outrageous, lying 
statements she made which almost resulted in a scandal in 
the Philippines, that witness’ sister felt the penalty of, con¬ 
cerning Mrs. Barnes, whom witness had married in 1914; 
Colonel Brooke did not say to witness at Baguio at the 
door of the Brooke house that he did not care to have any 
discussion with witness unless witness first apologized to 
Marie, or that in effect; (asked what was the occasion of 
his final letter to Colonel Brooke in the Philippines, wit¬ 
ness says) he has not admitted any recollection of corre- 
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spondence with Colonel Brooke; cross examining counsel 
have shown witness a letter in his own handwriting dated 
April 8, 1915, and this letter was entirely contijarv to wit¬ 
ness’ recollection, witness having thought he wrote to his 
sister, who was the responsible party; witness uses the 
phrase “I have not admitted having any recollection” be¬ 
cause witness considered that cross examining Counsel was 
stating testimonv witness had not given. 

Cross examining counsel thereupon read to the witness 
testimonv given bv him on direct examination tb the effect 
that from 1920 to 1923, he was a frequent visitor at his 
mother’s house, and his mother’s attitude to hinji during all 
that time was one of the very deepest affection and close¬ 
ness, and witness is asked whether Mrs. Brookei was living 
with witness’ mother from 1920 on and was at the house 
when witness was so visiting his mother during that period, 
and witness testifies that Mrs. Brooke came on to Washing¬ 
ton in 1921, to the best of witness’ recollection, and resided 
at the home more or less continuously during this period; 
witness cannot give the date of Dr. Gunnell’s;death, but 
he recalls it and was present at the funeral; witness’ sis¬ 
ter notified him by telephone of Dr. Gunnell’s ]death; she 
arranged for witness to come to his mother’s ^t Dr. Gun¬ 
nell’s death; Dr. Gunnell had been failing rapidly in the 
last days before his death, and mother had promised to 
advise witness of any immediate change for the worse; 
witness understands that that change occurred at least 
twentv-four hours before his death, and witness has alwavs 
considered his sister’s failure to notify him ifi sufficient 
time to see Dr. Gun-ell alive most unkind; he came 
109 to the house when notified; witness does not think 
he saw his mother and sister together; he went with 
his mother to Dr. Gunnell’s coffin lying in the ffont room; 
he went to the funeral with his sister; his mother made no 
reference about having made a will when witness saw her 
shortlv after Dr. Gunnell died; witness does 1 not recall 
whether in 1922 he assisted or offered to assist his sister to 
get Colonel Brooke assigned to Washington; after Dr. 
Gunnell’s death, witness’ mother would be alone excepting 
for her paid companion and nurse unless Mrs. T^rooke and 
Colonel Brooke lived with her—witness believe^ this com¬ 
panion had died; the Twentieth Street house Was a large 
one; witness did not agree with Mrs. Brooke th^t it would 
l)e nn excellent thing or a verv desirable thing for Colonel 
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and Mrs. Brooke to be assigned to Washington and live with 
his mother in that house; witness does not recall ever dis¬ 
cussing the matter with Mrs. Brooke—witness is not in the 
Engineer Corps and knows of no way his influence would 
have been of any help in getting Col. Brooke to Wash¬ 
ington and witness expressed no such desire to his sister; 
witness left Washington to go to China in 1923; during the 
period from 1920 to 1923, witness had not brought, while 
he was here, his wife in to see his mother; upon his arrival 
in Washington in 1920, his mother and Dr. Gunnell ex¬ 
pressed a desire and willingness to meet Mrs. Barnes and 
the two children; the date was set for the following Sunday; 
in the early part of the week —; witness had not brought 
her in when he left for China; (asked whether he wants to 
make any further explanation as to why he had not brought 
his wife in) witness prefers to leave that to his counsel; in 
1924 when witness was in China, he denies absolutely ask¬ 
ing his mother to go on his wife’s note; (asked if he denies 
writing to his mother containing such a request) he denies 
ever having entertained the thought of asking his mother 
to go on his wife’s note; after a year’s service in China, 
witness and his wife found living expenses higher than they 
anticipated; witness wrote to his mother calling attention 
to his life insurance policy and asking her to secure a loan 
on his life insurance policy; his mother replied stating that 
she was too old to handle business affairs, which she re¬ 
gretted ; there was no approach from witness to his mother 
for any advance; a loan on witness’ insurance policy 
would not be an advance from her; it would not be an 
advance from her with collateral; there was no request to 
his mother to advance money to witness; (asked why if it 
was not that his mother was going to lend him the money, 
he did not borrow it direct from the insurance company) 
witness was in China; to borrow from the insurance com¬ 
pany takes a great deal of time; witness did not 
110 borrow money and did not attempt to borrow money 
from his mother; lie asked his mother to assist him 
in making these arrangements with this collateral on his in¬ 
surance, which had its full value at the time; witness has 
forgotten what insurance policy it was; the assistance he 
was asking of his mother was to handle the transaction 
in Washington, the business end of the transaction; she 
declined stating she was too old to give attention to such 
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matters; witness does not recall the date; he was in China 
from 1923 to 1925; witness does not recall the amount in¬ 
volved ; witness has no idea of the amount, but it was cer¬ 
tainly no such sum as $1600; witness means thgt it was not 
a material sum; witness declines to designate what he 
means by material sum; he declines due to hisjinability; in 
1925, after the sale of the Twentieth Street house, witness’ 
mother was living with his sister in Chevy Chase; witness 
called on his mother there, but did not take his wife there; 
she was in Madison, Wisconsin, with the children; witness 
was sick in Walter Reed Hospital; in 1930 witness was back 
here again, last February, under orders for P|anama from 
San Antonio, Texas; witness took leave for j the specific 
purpose of seeing his mother in Washington!; except for 
the necessary days at the port of embarkation, Brooklyn, 
witness spent his time in Washington and saw his mother 
approximately every day; mother was living then in Tilden 
Hall Apartments; she had a separate apartment across the 
hall from that of Mrs. Brooke; at mother’s specific request 
on one occasion, witness saw his mother in M^s. Brooke’s 
apartment; mother said it would give her great pleasure if 
witness would see Mrs. Brooke and Ilallie, wjhom he had 
not seen for a number of years, and witness saw Mrs. 
Brooke on one occasion, and on another occasion saw Mrs. 
Brooke and Hallie, and may have caught a glimpse of Mrs. 
Brooke on other occasions; on these occasions in February, 
1930, at Tilden Hall, Mrs. Brooke was sweeter than she 
had ever been, and witness’ attitude was a receptive one 
on account of mother’s great change since witness had last 
seen her; her physical condition was a tremendous shock 
to witness, lie not having seen his mother since 1925; wit¬ 
ness and Mrs. Brooke were on a friendly basis; witness ex¬ 
pressing at the time his appreciation of MrsJ Brooke for 
her acts as secretary to mother after she had lcist her sight, 
but mother’s embarrassment—(cross examining counsel in¬ 
terrupting) ; witness’ relations with his sister were awk¬ 
ward and embarrassed and strained in front of mother, 
neither one of them being natural, and neither kvas mother; 

at that time witness expressed to his sister his reali- 
111 zation that mother had been in her caije during all 

these years, and witness’ regret that dug to mother’s 

7—5553a 


i 
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attitude and her own attitude, witness’ sister’s, witness had 
been unable to help by offering a part time home to mother; 
the attitude on the part of witness’ mother and sister, to 
which witness refers, is not their attitude towards witness’ 
wife but their attitude towards witness and his wife, and 
towards the entire relations which existed between Mrs. 
Brooke and witness during all these years; in February, 
1930, witness had a car in Washington; witness asked his 
mother for an automobile ride and she said she would be 
glad to go at some time; the car witness had in Washington 
was here only three or four days, and his mother never got 
in it, though she saw it with much pleasure from her win¬ 
dow; Hallie is Mrs. Brooke’s daughter; witness’ visit with 


Hallie in the presence of her mother was rather embarrass¬ 
ing; for the reason that she came in after all these years 
late in the afternoon in lounging pajamas, making no dem¬ 
onstration of affection to witness, her godfather, not even 
kissing witness, and her entire conduct during this inter¬ 
view did not gratify mother nor witness; witness sailed for 
Panama on the 28th of February, 1930. A letter and en¬ 
velope handed the witness are identified by him as being in 
his handwriting, and being a letter from him to Mrs. 
Brooke; the letter is thereupon offered in evidence and re¬ 
ceived and marked Caveatee’s Exhibit No. 29, and is as fol¬ 


lows : 


“August 1, 1930. 

Dear Marie: 


Thanks so much for vour letter of Julv 19, which onlv 

came in todav. It was nice of vou to write and let me know 
♦ • 

of mother’s condition. I can imagine just how it happened, 
and it must have given her an awful jar. 

Mv eves are not anv too good, and T am thinking seri- 
ously of retiring. If I do, I shall be back in the States 
soon, say in September. 

Use your discretion about telling mother of this. Perhaps 
it would be better to keep it to yourself. I wish I could do 
something to help. You have been fine to her always and 
mv visit to the comfortable surroundings vou had arranged 
for her in Washington helped a lot this winter. Please let 
me know if she has shown any material change for the 
worse. 

I had forgotten that Mark played a prominent part in 
the early days of the isthmus. The American minister was 
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much interested when I told him of it jat dinner at 

112 his house the other night, as it appears that the very 
building in which we were dining was itlie scene of 

the transfer. I suppose you and Hallie are having a good 
summer as you always appear to like Jamestown. You 
do not speak of Mark, but I imagine he is to join you later. 

Please give my dear love to mother and tell her that I 
wish I could drop in for a long visit. 

Affectionatelv, 

| R.” 

In the course of the reading of this letter, thq witness tes¬ 
tified that what he referred to as having giveji his mother 
an “awful jar” was her fall, which was due to her failing 
sight. Witness thereupon identified another letter and 
envelope as being in his handwriting, and being a letter 
from him to Mrs. Brooke, and said letter wad offered and 
received in evidence and marked Caveatee’s j Exhibit No. 
30, and is as follows: 

i 

“Headquarters Panama Canal Department, Quarry 

Heights, Canal Zone. 

i 

4ug. 11/30. 

Dear Marie: 

i 

We are due to sail on Aug. 20th as mv orders came in 
last Saturdav. 

Tell Mother for me that it was all due tb unforeseen 

circumstances arising after we got here. M|y immediate 

plans are uncertain, but I have some nice opportunities in 

civil life if T decide to have mv retirement ‘stick’. Don’t 

• 

say anything outside about the possibility of jreconsidera¬ 
tion, but I would like to have the permanent rank of Colonel 
in the faint eventuality that a pay bill goes thru’ with a 
possibility of difference between a Col. and iLt. Col. even 
with 33 vrs. service. I don’t mean to flood vou with 

• i * 

letters, but I do not think I wrote before of anything more 
definite than that this step was being considered. Craig 
left Saturday—gave me corking efficiency reports and a 
peach of a letter saying among other things, ;‘but because 
vou are a better informed, better balanced and better 

' I 

113 all round Inspector than any that I h^ve yet come 
into contact with.’ 
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This will please Mother I know. The service here was 
not pleasant—too much society—too much constricted and 
limited. Two rears would have been verv trying to mv 
peculiar ternperament. 

Dear love to Mother and I hope she is able to be around 
again. We go to Hotel McAlpin on arrival and I will keep 
Mother advised of future movements. 

Affectionately. 

R.” 

When witness got to the Hotel McAlpin he had a tele¬ 
phone conversation with Mrs. Brooke: Mrs. Brooke did 
not say that she wished to send to witness mother’s will and 
a paper frdm Mr. Ogilbv; she did not mention the word 
“will”: toward the close of the telephone conversation, 
she said there was no necessity for such papers to be sent 
to witness’ attorney as all witness had to do was to sign 
a waiver; she told witness that Mr. Ogilbv was anxious 
to get in touch with witness; that he wanted witness to 
sign some papers; that he wanted to go on vacation and 
where would witness be?: witness replied to her to have 
Mr. Ogilbv send any papers to witness’ attorney, naming 
General Aiisell; witness did not then know the terms of 
the will: witness did not have an attorney retained in this 
case at that time; General Ansell had been witness’ adviser 

for a number of rears in some other matters; witness 

*• 

directed his sister to send any papers that Mr. Ogilbv 
desired witness to see to his attorney, telling witness’ 
sister that he would be in Washington on Saturday. 

Witness thereupon identified a letter and envelope as 
being in witness’ handwriting, and being a letter from 
witness to Captain Brooke, as he then was, from Washing¬ 
ton, D. C., and said letter was offered in evidence as Cave- 
atee’s Exhibit Xo. 31, and was received in evidence but not 
read to the jury at this time and hereinafter appears. 

And thereupon on redirect examination said witness 

testified that the upshot of all of the requests he made for 

monev in 1912 and 191.‘> as brought out in the cross examina- 
» * 

lion, to Dr. Gunnell, to his mother, to his sister and to 
114 his uncle Mr. Chew, was that he got $250 from his 
mother; all of these requests grew out of a single 
continuing financial pressure; at the time of Dr. Gunnell’s 
death witness owed him approximately $875, and owed him 
the same amount on January 1, 1914; the letters from wit- 
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ness to his mother produced during tlie crossj examination 
running through the period from May 25, 1912, to Septem¬ 
ber, 1913, were not all the letters witness wrote his mother 
during that time; he was in continuous correspondence with 
his mother, and received replies to his letters from her; he 
wrote her on the average of once a week, and sjhe replied as 
frequently, during the period from May, 1912, t|o September, 
1913; the mental stress on the part of the witness indicated in 
the letters which have been introduced was due to witness 
being heartbroken at the result of the outcome of his love 
affair with Mrs. McLaughlin; witness was greatly perturbed 
about bis financial condition and was in a tjremendously 

nervous state; the time when Dr. Gunnell had voluntarily 

: * 

declined payment, as testified to by the witncjss, was Feb¬ 
ruary, 1912, and his references to 1911 in this!regard were 
an error; before Dr. Gunnell’s letter to witness dated Mav 
25, 1912, in which he pressed witness for paynjient out of a 
legacy from witness’ grandmother, witness bad intended 
to pay and had told Dr. Gunnell that he intended to pay his 
indebtedness to him out of that legacy; as to the exact date 
witness does not know; witness has testified jthat in Feb¬ 
ruary, 1912, Dr. Gunnell declined to receive a payment 
of a large part of the indebtedness, and then in May, 1912, 
he was pressing for payment; as a matter of jfact, witness 
devoted a part of the legacy he received froijn his grand¬ 
mother to the payment of his indebtedness to jDr. Gunnell, 
approximately $900 thereof; witness cannot give the exact 
date; it was prior to September, 1913; he Received this 
legacy in installments and therefore does not irecollect the 
date; witness did not devote more of this legacy to his in¬ 
debtedness to Dr. Gunnell on account of financial reverses 
which necessitated his using a large part ofj this legacy 
to meet his commercial obligations; these reverses occurred 
about April or May of 1912; witness does not have in his 
possession or under his control anywheres letters called 
for by the notice to produce served on witness’ counsel 
by counsel for the caveatee, calling for letters ijrom Francis 
M. Gunnell dated March 5, 1907, and May 25,11912, letters 
from Harriet P. Gunnell dated May 25, 1912; August 21, 
1912, September 27, 1912, a telegram from M. Prooke dated 
October 10, 1912 a telegram from Louisj F. Chew, a 
115 letter from Harriet P. Gunnell dated September 11, 
1913, a letter from Harriet P. Gunnell Mated Sept- 
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ember 23, 1913, a letter from Mary F. Brooke dated April 
19, 1915, a letter from Mark L. Brooke dated March, 1915, 
nor the original of a letter from Joseph F. Barnes to Harriet 
P. Gunnell written in the Spring* of 1924 and returned at 
the request of the sender. 

And on recross examination said witness testified that 
he had not made any further search in Texas or wherever 
his other papers are since the last cross examination; re¬ 
ferring to the incident in 1924 when witness testified as to 
sending his insurance papers to his mother for her to pro¬ 
cure a loan for him, witness did not, so far as he recalls, 
subsequently write to his mother and ask her to send back 
to him his letter covering that subject so that he could show 
it to his commanding officer or for some similar purpose. 

Thereupon at the trial on March 16, the following 
occurred : 


Mr. Lesh: Before this witness leaves the stand, there 
was a Caveatce’s Exhibit 3, received in evidence and quoted, 
supra, page 69, over General Ansell’s resistance, he having 
objected to it and noted an exception, then he afterwards 
moved to strike it out. It is said to be a copy, 1 am not 
going to undertake to say what it was, initialed F. M. G. 
addressed, “My dear Boy”, dated May 25, 1912, which 
counsel had somewhat loosely referred to as a copy of a 
letter to Colonel Barnes. Your Honor, I concede General 
AnselPs motion to strike that may be granted. I will not 
refer to it before the jury. 

The Court: That is granted. 

Mr. Ansell: Much testimonv seems to have been elicited 
as a result of the admission of this copy. 

The Court: Your motion to strike it out is granted. 

Mr. Lesh: It was all testimonv of vour witness. 

Mr. Ansell: Brought out by you. 

Mr. Lesh: Surely you cannot object to what your man 
testified to. 

The Court: The motion is granted. 


And thereafter counsel for caveator, referring to the paper 
writing bearing date of May 25,1912, bearing initials F. M. 
G. offered by caveatee and admitted in evidence March 11 
and to the above ruling of the court, stated that he 
116 assumed that the motion and the ruling were limited 
to the letter itself and that if so limited he wished to 
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move that all evidence in the record relating to jtlie indebted¬ 
ness of caveator to Dr. Gunnell also be stricken, as it oc¬ 
curred to him that the letter was the basis for tilie testimonv 
with reference to this indebtedness. The Coijrt overruled 
said motion and observed that counsel for caveatee had 
withdrawn his offer of the said paper and hadjasked that it 
be stricken, and that the Court had granted tihat and that 
all the testimonv the witness gave about the letter should 
go out, but not testimony he had given relating to the sub¬ 
ject of Ids relations with his stepfather and the matter 
of application for loans or advances, as there Was evidence 
here from the witness of such applications fdr loans. 

117 Thereupon the caveator produced as a witness 
Mrs. James Mandeville Carlisle, who! testified on 
direct examination that her residence is 2112 Bancroft 
Place; she is 52 years of age; she knows Mrs. Marie F. 
Brooke, and has known her for about 35 years*; the witness 
lias lived here in Washington since she was about 12, and 
thinks Mrs. Brooke has spent much of her life here; wit¬ 
ness has frequently come into social and personal contact 
with Mrs. Brooke throughout these vears. IThe witness 
was asked, 44 May I ask you what is Mrs. Brooke’s char- 
acter with respect to dominancy or the opposite quality, 
submissiveness?” Whereupon an objection! was inter¬ 
posed on behalf of the caveatee, upon the ground that the 
question called for an opinion without any showing having 
been made as to the facts upon which the jopinion was 
based, and without anv statement from the witness as to 
whether it was based upon the conduct of Mrs. Brooke ob¬ 
served by the witness or upon statements made to her by 
others, or as to the time when the character or quality ob¬ 
served by the witness was evinced. Said objection was 
overruled to which ruling the caveatee noted! and was al¬ 
lowed an exception. Whereupon the said witness answered 
that in her opinion Mrs. Brooke is of a domineering, ar¬ 
rogant and overbearing nature. 

Thereupon said witness on cross examination testified 
that her maiden name was Edith Sanger. 

| 

Thereupon the caveator produced as a witness Harold 
A. Kertz, who lestified on direct examination that his resi¬ 
dence is 3220 Connecticut Avenue; his occupation lawyer; 
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lie is employed by the National Metropolitan Bank, and 
has brought to court at the request of the caveator’s at¬ 
torney some papers from the files of said bank as collector 
of this estate; witness has the undertaker’s bill for a cas¬ 
ket, among* other items, and witness exhibits said bill to 
caveator’s counsel. Witness has in connection with this 
bill a cancelled check bearing the signature of Marie F. 
Brooke for the same amount as the bill. This bill and can¬ 
celled check were turned over to the collector bv Mrs. 

%> 

Brooke as part of her account showing monies she had 
paid out on account of the Harriet P. Gunnell estate. 
Thereupon the said paper writing referred to as an under¬ 
taker’s bill was offered in evidence bv the caveator, cavca- 
tor’s counsel stating that his purpose was to show thereby 
that the caveatee had behaved in a manner suggest- 
118 ing a lack of respect for the death of the testator; 

an objection to the admission of said paper was in¬ 
terposed by caveatee upon the ground that it did not evi¬ 
dence or tend to prove any lack of respect, and had no 
legal relevancv to the issues involved in this case. The 
court ruled that the said paper was admissible as evidence 
claimed to tend to show that there was a lack of respect 
or an indifference about the matter of preparing the de¬ 
ceased’s body for interment; thereupon caveatee’s counsel 
added to the grounds of the objection that there was no 
evidence showing the scale of prices for other parts of this 
funeral, nor a scale of prices for other funerals of the same 
family, nor even who selected this casket, and that it may 
have been for all that appears, selected by the testatrix in 
her life time; and the court considered and discussed said 
additional grounds for objection, and overruled the said 
objection on the ground that such matter might properly 
be shown by caveatee and admitted the said paper in evi¬ 
dence, and it was marked Caveator’s Exhibit ir5, to which 
the caveatee noted and was allowed an exception. Said 
paper reads as follows: 
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Newport, R. I., Auguslj 22, 1930. 

Estate of Harriet P. Gunnell, Dr., to R. C. Cottijell, Funeral 

Director, 20 Bellevue Avenue. 


Embalming . j.... 30.00 

Casket, complete .175.00 

Hearse and services. j... . 25.00 

Transportation .j. .. . 39.28 

Telegrams . |... . 2.72 


272.00 

| 

Please mail receipt to Mrs. Mark Brooke, Jamestown, 
Rhode Island. 

Rec’d pav’t. 

R. C. COTTRELL. 

Sept. 8/30. | 

“Thank you.” 

I 

Counsel for the caveator announced that lie would not 
introduce in evidence the check above referred to bv which, 

i 

this bill was paid. 

Said witness further testified that there wasi among the 
papers turned over to the collector by Mrs. Brooke a bill 
from Joseph Gawler’s Sons, Inc., undertakers in 
119 'Washington, dated August 30, 1930, rendered to 
Mrs. Mark Brooke, at Jamestown, Rhode Island, 
with respect to the funeral of Hariet P. Gunnell. Said bill 
was offered in evidence for the same purpose 1 ; the same 
objections were interposed; the same ruling mkde and an 
exception noted and allowed. Said bill was rharked Ex¬ 
hibit #6, and is as follows: 

i 

i 

Joseph Gawler’s Sons, Inc., Morticians. 

i 

August 130, 1931. 

j 

Mrs. Mark Brooke, Jamestown, R. I., for the funeral of 
Harriet P. Gunnell, August 25, 1930J 

i 

Arrangement and supervision of details: 

Receiving body at station, removing 
casket from outer case, transferring to 
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cliapel and delivering outer case to Ar¬ 
lington National Cemetery, use of 
chapel, procuring and executing per¬ 
mits, personal services and funeral 

management. 

Cash disbursements: 

Services of 4 professional bearers. . . . 20.00 
Offering to Rev. Leon A. Shearer, as 


directed . 10.00 

Gratuities at station. 2.00 

Limousine casket coach to Arlington 

National Cemeterv . 18.00 

%• 

Limousines: 3 at $10.50. 31.50 

Telegram to Newport, R. I.. 1.00 


$60.00 


82.50 


Paid Sep. 8, 1930. 

JOSEPH GAWLER’S 
By W. B. COULTER. 


$142.50 


SONS, INC., 


Said witness on cross examination testified that he does 
not know Rev. Leon A. Shearer whose name appears upon 
the last mentioned bill. Both of these bills came into the 
possession of the collector and came into court today 
120 with checks attached drawn by Mrs. Brooke in pay¬ 
ment of them in full, and the witness will, with the 
permission of counsel on both sides, refrain from filing 
these checks as exhibits. Whereupon caveat ee ? s counsel 
interrogated said witness concerning additional papers 
which witness had handed to counsel for the caveator, and 
inquired whether the witness had figures with him concern¬ 
ing the disbursements mentioned in said additional papers. 
An objection was interposed on behalf of the caveator on 
the ground that these additional disbursements were out¬ 
side of the scope of the direct examination, and the court 
indicated that the court was about to sustain the caveator’s 
objection. The caveatee stated that the purpose was to 
show that the bills offered in evidence were not the total 
funeral expenses, the caveator having proved either noth¬ 
ing or how little was spent. The caveatee offered to show 
that more was spent, whereupon the court inquired if the 
caveatee desired to make said witness her own witness at 
this time with respect to any other papers in his possession 
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and caveatee’s counsel replied that she did not, and said 
question was reframed by caveatee’s counselj as follows: 
“Do the bills which you have produced at General Ansell’s 
request represent the entire funeral expense ?’!’ To which 
objection was interposed upon the ground thajt it was be¬ 
yond the scope of the direct examination, apd said ob¬ 
jection was sustained to which rulings the cayeatee noted 
an exception which was duly allowed, and thereupon in con¬ 
nection therewith to complete the record motion to strike 
out what had gone in thus far was considered made and 
overruled. 

j 

Thereupon the caveator produced as a witness on his 
behalf William L. Gawler, who testified on direct exam¬ 
ination that he is Vice President of Joseph Gawler’s Sons, 
Inc., funeral directors at 1754 Pennsylvania Ave., N. W., 
and his age is 46 years, and has been in this business over 27 
years; the business of funeral director consists of the 
proper preparation, embalming of the body, furnishing a 
suitable casket, the conduct of the funeral and interment 
or cremation, as the case may be, of the body; and in the 
conduct of witness’s business he has professionally and 
habitually done all of these things since 1903. 

Thereupon said witness was asked if there is any diffi¬ 
culty to be apprehended about the keeping of a body for 
more than three days after death, ancj thereupon 
121 counsel for the caveatee objected upon jthe ground 
that any fact or opinion sought to be j elicited by 
said question was irrelevant and immaterial inasmuch as 
the claimed relevancy appeared to be that Mrs. Gunnell’s 
funeral could have been postponed until thej return of 
caveator to the city, and the fact was that when!the funeral 
was held three days after her death the time when her son 
would return to the city remained problematical, and coun¬ 
sel for the caveator in a colloquy with the court agreed 
with the court’s statement that his purpose was to show 
that indecent speed was exhibited in getting tike deceased 
buried, and also to prevent the caveator front attending 
the funeral, whereupon caveatee’s objection was overruled 
without prejudice to striking it out later, and said testi¬ 
mony was admitted and the caveatee noted and was al¬ 
lowed an exception, and said witness testified ih the nega¬ 
tive in answering the last question, and further ithat bodies 
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are frequently kept on occasions requiring it longer than 
three days. 

Thereupon said witness was asked how long a body can 
be kept by a funeral director’s processes, to which objec¬ 
tion was interposed upon the ground of immateriality, 
counsel for the caveatee conceding that if modern funeral 
directors were as competent as were the Egyptians there 
is practically no limit, but that is quite beyond the range 
of this case, whereupon the Court admitted the testimony 
“without prejudice to strike out when I review the whole 
of the evidence on this particular branch.” The said wit¬ 
ness answered that it depends largely on what is done with 
the bodv after it is embalmed; the length of time a bodv 
could be kept under an Egyptian method was usually due 
to the climate in Egypt where the bodies were not interred 
but left free for the dry air to circulate around them, and 
the keeping of the body depends on the dehydrating or 
the drying up of the liquid in the body. If a body after 
being embalmed is allowed to remain where the air can cir¬ 
culate around it, the time is indefinite, but it will last much 
longer than one which is immecliatelv encased in a casket. 
The matter of how long a body will keep after embalming 
is indefinite. 

Whereupon said witness was asked whether or not if a 
body here be embalmed and placed in a casket here in 
Washington, would there be any difficulty apprehended 
about keeping that body four or five days, to which ques¬ 
tion objection was interposed and record made, the said 
objection being upon the further ground that the question 
does not embody the hypothesis of this case, which objec¬ 
tion was overruled subject to a subsequent motion to 
strike, whereupon the witness answered in the neg- 
122 ative. 

Thereupon said witness further testified that he 
had records with him which show that his firm participated 
as funeral director here in Washington in the burial of Mrs. 
Harriet P. Gunnell. These records were kept in due course 
by his firm and show that the funeral services were con- 
ducted in their chapel on August 25th, and that the body 
of Mrs. Gunnell came to the firm’s establishment from New¬ 
port, Rhode Island. The body reached the firm’s establish¬ 
ment at 2:00 p. m. the day before, on Sunday, and the 
service was on Monday, and the body remained in the chapel 
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from the time it was received until it was buried. The 
chapel is not specifically consecrated as a cliurbh or place 
of worship, but it is used for all denominations.! It is non¬ 
sectarian. Mrs. Gunnell was buried in Arlington National 
Cemetery, Virginia. The witness was not present at the 
conduct of the services; the records show thait Rev. Mr. 
Shearer, the assistant rector of St. John’s Church, 16th 
& H Streets, officiated. The records show that three limou¬ 
sines were furnished to accompany the funeral I procession 
over to Arlington, one of them was occupied bfc Rev. Mr. 
Shearer, one of them by the body bearers that they fur¬ 
nished to carry the casket in and the other by Colonel and 
Mrs. Brooke. There are two general types of caskets, wood 
and metal; the metal furnishes the greater protection to 
the bodv “from the earth and natural causes .V Caskets 
nowadays are of a standard make. The protection furnished 
bv anv wooden casket to the bodv which it contains depends 
on the kind of ground it is placed in. In Arlington Ceme¬ 
tery there are both wet and dry sections. If the ground 
is dry the wood casket offers a considerable degree of pro¬ 
tection; whereupon after discussion the court stated that 
the court would check the inquiry along these lines. There¬ 
upon on interrogation by the caveator said witness testified 
that caskets in this country are generally of k standard 
make, but not of a standard selling price, and that he does 
not know what differences enter into the selling prices of 
caskets outside of his own establishment. Witness has no 
metallic coffins that cost less than $200 and from that price 
up to $10,000. What are ordinarily bought by people here 
depends upon the attitude towards the disposition of the 
body, whether they wish the body to be preserved as long as 
possible without coming into contact with elements that are 
in the ground, or whether they prefer to have the 
123 body disintegrate as quickly as possible; Metallic 
caskets in witness’s show window are priced from 
$275 up and the wooden caskets in witness’s show window 
run from $100 to $275. Witness did not confer; with Mrs. 
Brooke with respect to the bill; witness presumes his firm 
did so; ordinarily the firm would act under the direction of 
whoever was in charge, the nearest relative here; witness 
does not know the manufacture of Mrs. Gunnell’s casket 
excepting from a telegram. 
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Thereupon on cross examination said witness testified 
that his establishment handled the funeral of Surgeon 
General Gunnell who died in 1922, and that his establish¬ 
ment buried the Chew familv. 

Thereupon caveator offered and there was received in 
evidence a certified copy of a War Department order 
marked Caveator’s Exhibit ir7, awarding a distinguished 
service medal to tlie caveator as follows: 


War Department, Washington. 

General Orders Xo. 89. 

July 15, 1919. 

#*####* 

VII. Awards of Distinguished-service Medal.—Bv di- 
recti on of the President, under the provisions of the act 
of Congress approved July 9, 1918, (Bui. Xo. 43, W. D. 
1918), the distinguished-service medal was awarded by the 
commanding general, American Expeditionary Forces, to 
the following-named officers: 

# * •* ■# ■##* 

Joseph F. Barnes, colonel, Field Artillery, United States 
Army. For exceptionally meritorious and distinguished 
services. As corps adjutant of the 2d Army Corps, by his 
able management and complete knowledge of all details of 
the Adjutant General’s Department, he established and 
operated with remarkable success the numerous branches 
of the Adjutant General’s Office. Later as adjutant general, 
1st Army, he organized with rare initiative and admin¬ 
istered with marked ability the operation of his important 
office, rendering services of inestimable value. 

####*** 

Bv order of the Secretarv of War. 

‘ PEYTON C. MARCH, 
General , Chief of Staff. 

Official. 

P. C. HARRIS, 

The Adjutant General. 


124 



Thereupon caveator offered and there was received 
in evidence the following as Caveator’s Exhibit 


Ill 


I 
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United States of America, War Department. 

Washington, March 5, 1931. 

I hereby certify that the records in the office of The Adju¬ 
tant General of the Army show: 

That Lieutenant Colonel Mark Brooke, Corps of Engi¬ 
neers, departed from New Orleans, Louisiana, July 27,1930 
on twenty-three (23) days’ leave granted by hinjiself under 
provisions of paragraph 7, AR 605-115, placed on temporary 
duty in Office Chief of Engineers, Washington, D. C., July 
29, 1930, reverted to a leave status July 31, 1930, granted 
himself seven (7) days’ extension, and reported from leave 
to duty in New Orleans, Louisiana, August 28, 1930. Lieu¬ 
tenant Colonel Brooke asked for and was granted ten (10) 
days’ leave by the Chief of Engineers August 21, 1930, but 
did not avail himself of this leave. On the expiration of 
Lieutenant Colonel Brooke’s leave, August 28, 1930, he had 
a leave credit of three (3) months: j 

That Lieutenant Colonel Mark Brooke’s permanent sta¬ 
tions were: Washington Barracks, D. C., January 1906 to 
July 12,1907; United States Military Academy, West Point, 
New York, July, 1907 to June 18, 1910; Engineer Commis¬ 
sioner’s Office, Washington, D. C., June 19,1910 to Septem¬ 
ber 28, 1914; Fort Mills, Philippine Islands, November 11, 
1914 to November 1, 1915; Manila, Philippine Islands, 
November 1, 1915 to October 15, 1916; Washington, D. C., 
January 16,1917 to January 5, 1918; Camp Deveps, Massa¬ 
chusetts, and in France January 6, 1918 to July 30, 1919; 
Fort Leavenworth, Kansas, August 14, 1919 to June 28, 
1922; Army War College, Washington, D. C., August 11, 
1922 to June 30, 1923; Office Chief of Staff, Washington, 
D. C., June 30, 1923 to March 21, 1926; U. S. Engineer’s 
Office, Jacksonville, Florida, March 22, 1926 to August 10, 
1928; U. S. Custom House, New Orleans, Louisiana, August 
11, 1928 to date. j 

i 

United States of America, War Department. 

| 

Washington,-A, 19—• 

j 

125 I herebv certifv that that the following! is an ex- 
tract copy of the order assigning Captain (pow Lieu¬ 
tenant Colonel) Brooke to duty in the Philippineb: 
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War Department, Washington. 
Special Orders No. 1G0. 


July 10, 1914. 

##•*##*# 

18. The following changes in the stations and duties of 
officers of the Corps of Engineers are ordered: 

* *#•*#* # 

Capts. Mark Brooke and Roger D. Black are relieved 
from their present duties, to take effect at such time as well 
enable them to comply with this order, and will proceed at 
the proper time to San Francisco, Cal., and take the trans¬ 
port to sail from that place on or about October 5, 1914, for 
the Philippine Islands, and upon arrival at Manila will re¬ 
port in person to the Commanding General, Philippine 
Department, for duty with the Third Battalion of 
Engineers. 

******* 

United States of America, War Department. 

Washington,-, 19—. 

I hereby certify that the travel directed is necessary in 
the military service. 


* 


* * # * * 


By order of the Secretary of War. 

W.W. WORHWEAPOOX, 
Major General , Chief of Staff. 

Official. 

GEO. ANDREWS, 

The Adjutant General. 


That the Directories of Officers on duty in Washington 
show Lieutenant Colonel Brooke’s residence to have been 
on: November 15, 1906, “Washington Barracks, 1>. C.”; 
(1907—no book); January 1 and November 16,190S—not in 
book; January 1 and November 15, 1909—not in book; 
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and Decem- 
! Field Artil- 


November 5, 1910, 44 600 20th St. N. W.”; January 2, 1911, 

44 600 20th St. N. W.”; April 25, 1911, 4 f2036 4 O’ St. 
126 N. W.”; November 15, 1911, 44 2036 4 O’!St. N. W.”; 

January 1, 191 2, 44 2 0 3 6 4 O’ St. N. W.”j; January 1, 
1913, 44 600 20th St. N. W.”; November 5, 1914,jnot in book; 
(Name does not again appear until October, 19^2); October, 
1922, 4 4 600 20th St. N. W.”; January, April, July and 
October, 1923, 4 4 600 20th St. N. W.”; January* April, July 
and October, 1924, 44 600 20th St. N. W.January, April 
and July, 1925, 44 6 0 0 20th St. N. W.”; Octobeh 
her, 1925, “The Martinique”; 

That Lieutenant Colonel Joseph F. Barnes, 
lery, had the following permanent stations: Fort Monroe, 
Virginia, March to December, 1901; Key West Barracks, 
Florida, December 25, 1901 to July 23, 19*04; Fbrt Snelling, 
Minnesota, July 24, 1904 to January 4, 1906; Fort William 
McKinley, Philippine Islands, March 17, 1906 jo March 14, 
1907; Presidio of San Francisco, California, April 13, 1907 
to August, 1907; United States Military Academy, West 
Point, New York, August 22, 1907 to August 1£>, 1908; Fort 
D. A. Russell, Wyoming, August, 1908 (joined December 
16,1908) to February, 1909; Jolo, Philippine Inlands, April 
28, 1909 to January, 1910; Augur Barracks, Philippine Is¬ 
lands, January, 1910 to July 10, 1910; Headquarters, De¬ 
partment of Visayas, Philippine Islands, July 20, 1910 to 
April 15,1911; Fort Riley, Kansas, May 23,19il to Septem¬ 
ber 13, 1912; Inspector Instructor National Guard, Oak¬ 
land, California, September, 1912 to April 25] 1913; Van¬ 
couver Barracks, Washington, May 16, 1913 jto June 25, 
1913; Fort Riley, Kansas, July 10, 1913 to February 11, 
1914; Fort William McKinley, Philippine Islahds, Septem¬ 
ber 5, 1914 to November 15, 1914; Camp Stotsenburg, 
Philippine Islands, November 15, 1914 to May 15, 1917; 
Camps in United States and in France, and oh leave June, 
1917 to August 15,1919; Fort Leavenworth, Kansas, August 
15, 1919 to July, 1920; General Staff College, 'Washington, 
D. C., July 29, 1920 to February 20, 1923; Headquarters, 
Army Forces in China, Tientsin, April 12, 192$ to July 25, 
1925; University of Wisconsin, Madison, Sajm Houston, 
Texas, July 28, 1928 to February 4, 1930; Headquarters 


8—5553a 
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Panama Canal Department March 8, 1930 to August 20, 
1930. 

' C. H. BRIDGES, 

Major General , The Adjutant General. 


I herebv certify that C. H. Bridges, who signed the fore- 
going certificate, is the Adjutant General of the Army and 
that, to his certification as such full faith and credit are and 
ought to be given. 

In testimony whereof I, Patrick J. Hurley, Secre- 
127 tarv of War, have hereunto caused the seal of the 
War Department to be affixed and my name to be 
subscribed by the Assistant Chief Clerk of the said Depart¬ 
ment, at the City of Washington, this 6 day of March, 1931. 

[United States of America, War Office.] 


PATRICK J. HURLEY, 

Secretary of War. 
F. M. HOADLEY, 

Assistant Chief Clerk. 


128 Thereupon caveator introduced in evidence a 
deposition taken on behalf of the caveator of Mrs. 
Fannie Bell Wood, who testified on direct examination that 
she was married to Lieutenant Colonel Scott Wood, Field 
Artillery, U. S. Army, and that they are now living at 1100 
Yorth Dearborn Parkway, Chicago; she knows Mrs. Brooke 
and met her first in 1899; witness’s aunt, Mrs. George Gib¬ 
son, took the witness to call on her mother and Mrs. Brooke, 
then Miss Barnes, was in the room; this was at her mother’s 
home at F and 20th Streets; witness was staying with her 
grandparents at 1915 G Street; witness saw Mrs. Brooke 
many times passing the house and spoke to her on several 
occasions at dances as a young girl and now here again at 
West Point as a married woman in 1907 when she enter¬ 
tained me at dinner and my mother, and then again at Ft. 
Leavenworth in 1920, but witness has not seen her since. 
Witness used to admire her as a girl and think she was 
charming and remembers her on that score. She was alwavs 
with her mother. Witness had been ill returning from the 
Philippines as a young lady and looking at her clothes 
amused witness; witness can not state the approximate time 
when she saw Mrs. Brooke passing the house but it was 
after she came home from the Philippines in 1900 and was 
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ill in the hospital for quite some time and then recuperated 
at her grandmother’s and grandfather’s home;; these oc¬ 
casions were between 1899 and 1906; witness weht to school 
in Washington and saw her off and on on the strejet; witness 
never knew her very well until after West Poijnt; during 
the period from 1899 to 1906 witness saw M^s. Brooke 
without her mother but never saw Mrs. Gunnell Without her 
daughter. Mrs. Gunnell is Mrs. Brooke’s mother and wit¬ 
ness has never seen Mrs. Gunnell without Mrs. Brooke 
walking with her. During this period, about 1907, witness 
spoke to her on several occasions as girls will at dances and 
when she went by witness. Mrs. Brooke never; mentioned 
her brother, Colonel Barnes, in these conversations until 
1907; witness always spoke beautifully of her mother; in 
September or October, 1907 when witness was visiting West 
Point with her mother, Mrs. Brooke entertained them at 
dinner; witness cannot fix the date but Mrs. Brooke’s child 
was a babv in arms at the time; witness’s mother was in- 
vited to see the babv the following dav; this coulid not have 
been in 1908 as witness was married in the eai+ly part of 
1908 on the first day of August; could not haye been in 
the spring of 1908 as witness went to Vancouver Bar- 
129 racks in April; it could have been between September 
1907 and April 1908; Mr. Barnes had conjie for wit¬ 
ness’s mother and witness who had been invited to Mrs. 
Brooke’s house for dinner, and in the course of the conver¬ 
sation Mrs. Brooke invited witness’s mother to see the babv 
the following morning. Her brother and witness went to 
the house and he spoke to Mrs. Brooke about! what had 
happened; her entire conversation was directed at her 
brother; witness don’t recall and could not say jwhat Mrs. 
Brooke said to Colonel Barnes, nor at this manv rears later 
could witness state the effect of what was sjaid; Mrs. 
Brooke’s displeasure was entirely vented against her 
brother and not against witness; witness cannot istate what 
was said except that Mrs. Brooke was very much bfifendedby 
witness’s mother going in to see the baby when lit was not 
cleaned up, witness believed, or not dressed upj; she said 
the house was not readv for visitors at that hour; witness 
don’t think she blamed witness’s mother for halving come 
to see the babv because she invited her; it was the hour at 

which she arrived; Colonel Barnes, then Mr. Barnes, went 

| 7 

with witness. Witness could not tell at this time what she 
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said to Mrs. Brooke; witness was very angry; witness does 
not recall what Colonel Barnes said because lie and Mrs. 
Brooke—as witness lias stated, Mrs. Brooke addressed her 
entire remarks nearlv to her brother; witness cannot recall 
the words that were used at this late date; witness could 
tell her impressions and nothing more which impressions 
witness got by listening, but witness cannot tell what the 
words were she listened to; witness has stated that Colonel 
Barnes and Mrs. Brooke were very angry and that Mrs. 
Brooke was speaking entirely to him; she was angry at her 
brother because witness’s mother came at that hour and 
she put the blame on him; the invitation to see the baby 
was extended directly and not through Colonel Barnes. 

Thereupon when there was about to be read from the said 
deposition the question “What was Mrs. Brooke’s attitude 
in talking to Colonel Barnes?” counsel for the caveatee 
interposed an objection upon the ground that the question 
called for an opinion, and upon the further ground herein¬ 
before noted with regard to questions calling for “atti¬ 
tude,” and also on the ground that this whole transaction 
is remote in time from the will and relates to other matters 
and the attitude of Mrs. Brooke in this matter of seeing the 
baby in no way relates to or sheds any light upon the issues 
we have here. Said objection was overruled and an 
130 exception was noted and allowed and the answer of 
the said witness was permitted to be read to the jury 
as follows: “Very hostile.” 

The deposition of the said witness on direct examina¬ 
tion was further read as follows: Witness does not recall 
how long Mrs. Brooke and Colonel Barnes talked with 
reference to this subject; the reason why Mrs. Brooke should 
have been angrv with Colonel Barnes was because neither 
the house nor the baby were ready to receive visitors; wit¬ 
ness did not see Mrs. Brooke further while she was at West 


Point and next saw her at Ft. Leavenworth in 1919 and 
1920 when their husbands were both members of the War 


Class which took in the last of August, 1919 and let out 
in June, 1920; witness remembers a particular instance 
when she drove to Kansas City with Mrs. Carr and Mrs. 
Brooke in Mrs. Carr’s car and with Mrs. Bryson; witness 
conversed with Mrs. Brooke on the subject ot Mrs. Brooke’s 
relationship with her brother. 
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Thereupon there was about to be read a question in 
the said deposition referring to Mrs. Brooke,j “Did she 
display any attitude toward her brother? I am speaking 
about the whole period at Leavenworth; had Mrs. Brooke 
theretofore, at Leavenworth, displayed any attitude toward 
Colonel Barnes ?” Whereupon counsel for thfe caveatee 
was permitted to interpose an objection referring for his 
reasons to the objections to “attitude” questions thereto¬ 
fore interposed, and said objection was overruled and an 
exception noted and allowed upon the same grounds as 
afore-stated with reference to similar questions and ob¬ 
jections; and the said witness answered that Colonel Barnes 
and Mrs. Brooke at Leavenworth every time tliev met were 
not friendly to witness’ knowledge, and witness never saw 
them friendly; witness never saw them together except at 
parties. 

Thereupon there was read from the said deposition ques¬ 
tions addressed to said witness as to their attitude towards 


each other and the same objection as heretofore made to 
“attitude” questions was interposed and the same ruling 
was made and exception noted and allowed and the witness 
answered that tliev were not friendly and that!tliev were 
much less friendlv at Leavenworth then at West Point in 
1907 or 1908; Mrs. Brooke and Colonel Barnes did speak 
to each other witness knows; witness would not sav that 
they spoke courteously, and as to whether they | spoke dis¬ 


courteously, witness said it was evident tb everyone 

131 that tliev were not friendlv; witness could not say 

on how manv occasions she observed Mrs. Brooke 
•• 

and Colonel Barnes together while she was at Leaven¬ 
worth, manv times because they attended the! same big 


parties always; they did not associate together at these 


parties. 


The deposition of said witness on direct examination 
continues as follows: That the substance of the conver¬ 
sation in the automobile was that Colonel Barnes would 
not be welcome at his mother’s home; that wgs the sub¬ 
stance of what witness got from it; witness had occasion 
to remember the impression; the gist of what she got from 
it was that Colonel Barnes would not be welcome at home, 
his mother’s home; witness is friendly to Mrs. Brooke now 
and thinks Mrs. Brooke is very charming andj delightful 


and was friendlv to Mrs. Brooke in 1919 and 1920 iat Leaven- 
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worth; witness has had opportunity to observe Mrs. 
Brooke’s disposition and to judge her character. 

Thereupon the said witness was asked what is Mrs. 
Brooke’s disposition from her observation and counsel for 
the caveatee interposed an objection upon the grounds 
stated with reference to other questions calling for opinion 
and said objection was overruled and an exception noted 
on behalf of the caveatee and allowed; the said witness 
answered that she did not know her disposition particu¬ 
larly except that witness thinks she is arrogant and domi¬ 
nating. This does not affect witness’s friendship toward 
Mrs. Brooke and witness thinks she is verv charming and 
very delightful; witness’s mother was a Miss Ransom, her 
mother was a Miss Elizabeth Hunt and through the Hunts 
they are related to the Chews, witness believes, and Mrs. 
Gunnell was a Chew. 

Thereupon the cross examination by deposition of the 
said witness was read as follows: Witness was born Sep¬ 
tember 2(), 1886; witness was 12, she thinks, when she was 
first taken to Mrs. Gunnell to call; witness knows she was 
verv frightened. Mrs. Gunnell sent for her daughter wit- 
ness thinks but is not sure. It was almost impossible for 
Mrs. Gunnell and her daughter to go to their home and 
not pass witness’s home if they walked on G street; wit¬ 
ness did not talk to Mrs. Gunnell and Mrs. Brooke on 


numerous occasions up to 1906 and 1907 excepting to say 
“good morning” or “good afternoon” or whatever the 
time might be; they had no specific conversation whatever; 
witness does not remember when Mrs. Brooke was married 
because ic?he was out of the country, she thinks, in the 
Philippines; witness does not remember: the times 
132 when witness saw Mrs. Brooke passing by with her 
mother may have extended no later than 1906; wit¬ 
ness does not remember; there was just enough difference 
between Mrs. Brooke’s age and witness’s for witness to 
admire a girl who was coming out when witness wasn’t 
and to notice her more particularly than she would later 
in life;, on the occasion in West Point to which witness 
has testified, witness did not say that her mother went with 
Mr. Barnes, she went alone; witness was with Mr. Barnes 


walking at West Point at the time and when they came 
back they met witness’s mother returning; witness had not 
been with her mother (to call); witness cannot tell what 
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the hour was when her mother went to call on Mrs. Brooke; 
witness and Colonel Barnes walked back to see Mrs. 
Brooke; on the occasion of the drive to Kahsas City in 
Mrs. Carr’s automobile witness could not tell Who brought 
up the subject of Mrs. Brooke’s brother; the subject was 
discussed a great deal at the time; witness cbuld not tell 
if witness did or someone else; witness could hot sav that 
she ever heard Mrs. Brooke raise the subject of her brother 
or mention her brother unless she was first asked about 
him; witness went to Georgetown Convent Sdhool in 1898 
and spent her vacations almost entirely witli her grand¬ 
parents; after witness quit the convent she iwent to the 
Philippines the last of 1905 and was there | about eight 
months; she was taken ill on the transport and when she 
got to Newport News she was brought up to Washing¬ 
ton and operated on for appendicitis in 1906; i^t was before 
that that she saw more of Mrs. Brooke and; her mother 
passing when witness was younger and was home on vaca¬ 
tions; witness believes that was the wav thev \kent to town 
more often than by any other street, on G Street; witness 
did not see Mrs. Brooke’s babv at West Point nor until 
she went to Leavenworth that she remembers; witness 
went to the Philippines several times, the tjrst time in 
February, 1901 and was back to school in September the 
same year, and next went there in 1905 for ten or eleven 
months and then in 1911 or 1912 and came home in 1914; 
that was witness’s last trip there; witness Saw Colonel 
Barnes there, they were stationed with him jvhen he got 
there in 1913 or 1914, a very short time; witnjess saw him 
first .s-hen she was a voung ladv in 1905 and 1906; witness 
did not see Mrs. Brook.e out there at all to hei| knowledge; 

on the Kansas Citv drive she does not think she talked 

%> 

to Mrs. Brooke about seeing her brother out iiji the Philip¬ 
pines ; witness does recall discussing her brother in the 
Philippines, but does not recall any particular con- 
133 versation or telling Mrs. Brooke about jany particu¬ 
lar occurrence in the Philippines; witness does not 
recollect that she ever saw Mrs. Brooke and her brother 
actuallv talking together at Leavenworth, thev did how- 
ever bow or speak when they met each other, j 

i 

i 

Thereupon caveator produced as a witness Mrs. Judith 
Gertrude M. Barnes, who testified on direct 'examination 
that she is 45 years old and is the wife of the caveator, 
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and she and Colonel Barnes were stationed in the Philip¬ 
pines shortly after their marriage, going* over in August, 
1914, and remaining about three years; they visited Baguio, 
a summer resort, and their first visit to Baguio was in 
April or May of 1915, when Colonel and Mrs. Brooke were 
also there at the same time or a part of the time; (asked 
whether witness remembers a colloquy that took place 
between Colonel Barnes and his sister Mrs. Brooke at 


Baguio) witness answered “Yes”; we met them once on 

the porch and Colonel Barnes stopped Captain and Mrs. 

Brooke—at that time Captain—and made complaint about 

her intercepting his letters to his mother, and witness 

walked off a little wavs and came back and Mrs. Brooke 

said, “Well, never mind about the letters now, there are 

other things at home, I have seen to them.” Then Colonel 

Barnes turned to Captain Brooke and said, “Why don’t 

von make vour wife behave?” Witness took Colonel 
%• * 

Barnes bv the arm and led him away. Witness and Colonel 
•> • 

Barnes were married at St. Joe, Missouri, and went 
straight out to Fort McKenzie, Wyoming; we went to 
Denver for a few days; Colonel Barnes wrote a letter to 
his mother from Denver while thev were there shortly 
after they were married; witness was beside him at the 


Brown Palace Hotel and was with him when he put it in 
the mail box to Mrs. Gunnell; while they were stationed 
at Fort McKenzie he wrote letters to his mother after they 
got their orders; he wrote from the Fairmount Hotel in 
San Francisco before they sailed for the Philippines. 

There was no cross examination. 


Thereupon caveator announced his case closed, and 
counsel for caveatee moved for a directed verdict sustain¬ 


ing the will, and was about to proceed to argument when 
the Court recessed for the noon hour. Upon expiration 
of the recess, the hearing was resumed, the jurors were 
sent from the room, and before counsel for caveatee began 
his argument, counsel for the caveator raised a 
134 question about the correctness of the stenographic 
transcript in respect of an answer given by the wit¬ 
ness Judith Gertrude M. Barnes, wherein she quoted Mrs. 
Brooke as saying, “Well, never mind about the letters 
now, there are other things at home, I have seen to 
them.” Caveator’s counsel stated that the witness spoke 
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in a very low tone, and his understanding of tlie testimony 
was that the witness said that Mrs. Brooke said, “Well, 
never mind about the letters now, you are oijit of tilings 
at home, I have seen to that.” Upon being interrogated 
during the noon recess by counsel for caveator and at the 
hearing to settle this bill of exceptions the reporter stated 
that he had correctly reported the statement as he heard 
it. The reporter’s shorthand notes were in accord with 
his transcription. The trial justice stated that irrespec¬ 
tive of the words she used, the effect of the witness’ testi- 
rnony upon his mind was that the witness said that she 
endeavored to get her husband away from a painful scene 
on the porch and she first went away herself land she re¬ 
turned and took her husband by the arm and led him away; 
the trial justice further stated the witness spojve in a very 
low tone, “and had something to say about lioipe, but noth¬ 
ing like the reporter had. It is more in accordance with 
what your recollection is, Mr. Ansell—my recollection, I 
mean.” Thereupon counsel for the caveator stated “I do 
not know how my brethren for the caveateb feel about 
this, but we can have Mrs. Barnes—” Whereupon the 
Court interrupted and repeated that the effect upon his 
mind of her testimony in this regard was that she was 
endeavoring to get her husband away from a painful scene 
between brother and sister, taking place on thb porch, and 
then he asked counsel for the caveatee “What! do vou sav 
about that?” Caveatee’s counsel stated that his under¬ 
standing of what the witness said was in accordance with 
the reporter’s transcript. Caveatee’s counsbl conceded 
that, for the purpose of the motion he was tiled presenting, 
his motion for a directed verdict at the close of the ca¬ 
veator’s case, the testimony should stand as having been 
given in the words stated by caveator’s counsel as his un¬ 
derstanding. Counsel for the caveator stated that that 
was agreeable at the then stage of the proceedings, but 
that he did not think that the stenographic report of this 
statement should be permitted to go to the jury as the 
testimonv of the witness. The Court reiterated “The 

• i 

effect of her testimony upon my mind was that she was 
saying, or trying to say, at any rate, that she en- 
135 deavored to get her husband away from that painful 
scene on the porch, and she first went away herself 
and she returned and induced her husband tio leave the 


i 
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scene ’ and stated that he did not know just what the 
qualification ot* counsel for the caveatee, that for the pur¬ 
poses of the pending- motion he was willing to have the 
stenographic report corrected, meant. Counsel for the 
caveatee then said that he understood that where counsel 
and the reporter differed as to the precise words of a 
witness about which the trial justice had stated no recol¬ 
lection, it was after all for the jury to remember what the 
witness said. The trial justice then stated that both coun¬ 
sel were attaching too much weight to the stenographic 
report, that the report would not control in a case where 
he had heard what occurred, and that he thought that he 
would finally dispose of the matter a little later. The Court 
then directed caveatee’s counsel to proceed with the argu¬ 
ment of his motion. Thereupon said motion was argued 
bv counsel for the caveatee and bv counsel for caveator, 
and was by the Court overruled. 

136 Thereupon caveatee produced as a witness Mark 
Brooke, who testified on direct examination that his 
occupation and rank is Lieutenant Colonel, Corps of Engi¬ 
neers, United States Army; he has been in the army for 
33 years, and is the husband of Mrs. Brooke, caveatee. He 
knows Colonel Barnes and of the two parties he first knew 
him having first known him in 1898 when they were cadets 
at West Point; Colonel Barnes was in the class ahead of 
witness; he met Mrs. Brooke in 1904 and was entertained 
at her home, Dr. Gunnell’s home before their marriage; 
the first such occasion was in the winter of 1905 to 1906 
before they were engaged. Dr. and Mrs. Gunnell and Colo¬ 
nel Barnes and the then Miss Barnes were there. Witness 
knew Dr. Gunnell and Mrs. Gunnell from then until the 
time of their respective deaths; witness and caveatee were 
married on December 12, 1906 in Washington; witness was 
then assigned to duty in Cuba and came back on leave to 
be married, and he and Mrs. Brooke went immediately to 
Cuba being on the steamer at Christmas. Mrs. Brooke 
remained with witness in Cuba about two months; the oc¬ 
casion of her coming back was that her mother was unwell 
and lonely and writing her pitiful letters indicating that 
she wished her to return, and she decided to come back and 
went in February or the early part of March, 1907; her 
mother was then living at 600-20th Street ; witness came 
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back about the end of May, 1907; at that time| witness knew 
of no hostility whatever between the caveator land caveatee; 
their relations were perfectlv normal and fiiendlv as be- 
tween brother and sister who were on friendly and amicable 

* " i 

terms; witness never noticed any jealousyj on the part 
of his wife towards her brother, and had never heard of 
such until this case was tried; witness’s daughter was born 
in September, 1907, in Washington; Colone} Barnes was 
the God-father when the daughter was christened; the God¬ 
mother was Mrs. Lamed with whom witness thinks the 
family had originally become acquainted through Colonel 
Barnes who knew her at West Point where her husband 
was stationed; witness was then assigned to West Point 
and went there as an officer in June, 1907 ahead of Mrs. 
Brooke who came up about the end of November; 
Colonel Barnes (so referred to for convenience though it 

i 

was not then his rank) was then on duty at West Point, 
unmarried; witness had married-man’s quarters at West 
Point; Colonel Barnes visited witness’s house frequently; 
Colonel Barnes’ relations with witness, his wife and infant 
daughter at West Point were perfectly friendly and 
137 amicable; he came to witness’s housb frequently; 

witness has seen him there when Mrsj. Brooke and 
witness would return; he would be in the library reading 
and making himself at home and was a welcome guest; 
there was no question about friendly and normal relations; 
Dr. and Mrs. Gunnell visited them at West Point; they 
made one visit in the winter of 1908 or 1909 and another 
visit in 1910 after lie left and Mrs. Brooke Was still there 
during the summer; witness and his wife entertained quite 
a number of people at Colonel Barnes’ request; witness re¬ 
members two young ladies who were up theije socially for 
Colonel Barnes’ benefit, one young lady spent several days 
coming up for a hop spending the week end; and another 
young lady, witness recalls, dined with them at least once; 
witness came back to Washington the first iof July 1910 
when witness was assigned as Assistant Engineer Commis¬ 
sioner of the District; Mrs. Brooke came backjin September 
or October; that summer witness lived at Mrs. Gunnell’s 
home until his wife came back and then they rented a house 
at 2036 “O” Street, N. W., at the corner of 21st and O 
where they continued to live until September, 1912; the 
occasion of their giving up that house was Mrs. Gunnell’s 
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increasing demand on Mrs. Brooke’s time; the fact that 
Dr. Gunnell had taken seriously ill, she wished to have Mrs. 
Brooke with her; when witness first came to Washington 
Mrs. Gunnell urged the Brookes to live with her, and a 
number of times after that repeated that invitation, and the 
Brookes finally decided to do it; while they were living at 
2036 “0” Street Mrs. Brooke had to go down to see her 
mother practically every day, and she or the nurse had to 
take the babv down; Dr. Gunnell who was very fond of his 
granddaughter wanted to see her; Dr. and Mrs. Gunnell 
occasionally came to witness’s house although not so fre- 
quently; Dr. Gunnell had a stroke in the summer of 1911 
when the Brookes went to live at 600-20th Street; witness 
paid board for his family, paid rent and paid half the wages 
of the servants in the house; witness recalls the receipt of 
caveatee’s Exhibit Xo. 31 already identified and introduced 
in evidence, being a letter dated February 15, 1912 from 
Colonel Barnes to the witness, which was thereupon read 
to the court and /ury as follows: 

“The Army and Navy Club, Washington. 

February 13th, 1912. 

Dear Mark: 

Am leaving tonight for New York and am enclos- 
138 ing you my personal check for $400.00. Will you 
secure me three New York drafts for $100 for two 
and $200 for the 3rd. I did not find out my balance until 
too late to secure same todav and it is hard to get them in 
New York on personal checks. If you mail to me at “As- 
tor” registered before noon tomorrow, I ought to get them 
by night or else morning delivery the 15th. 

If you can arrange this will be greatly obliged. Would 
prefer that it does not reach the family. Best of luck. 
Sincerelv, 

J. F. BARNES.” 

Witness continued on direct examination and testified 
that he recalls receiving that letter; he did not comply with 
its request ; there had happened that occasioned witness not 
complying with this request that in the summer before on 
the occasion of Dr. Gunnell's stroke when he was not ex¬ 
pected to live, witness was telegraphed for and went to 
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Atlantic City and stayed there about a week;!Mrs. Gunnell 
talked with witness about finances the first time she had 
ever done so; she was very much worried sjnd disturbed 
as to how they were going to make out; she had the pros¬ 
pect before her of Dr. Gunnell being very ill all summer; 
she said that she had (whereupon caveator’s Counsel objec¬ 
tion to relation of declarations of testatrix! which being 
overruled witness continued) but little money; that they 
were using up all the small amount that thevj had saved to 
go away for the summer; that she could not expect any 
assistance from her son because in 1901 when he graduated 
he had borrowed $1000 from her under a promise to repay 
it promptly; that he had never paid her thej interest nor 
the principal; that he had borrowed further spins from her 
and from Dr. Gunnell, and she knew she could not turn to 
him for assistance, and she asked witness if!her son ever 
approached him for a loan never to lend him any money; 
all of above being testified to over caveator’s objection; 
Mrs. Gunnell discussed her financial relations! with her son 
with witness only twice; this was the first time and the sec¬ 
ond time was a great many years later; witness was living 
in the house where Mrs. Gunnell was living atj the time she 
made her will; the time when witness heard of that will he 
thinks was the night after she made it when!Mrs. Brooke 
told him of it; with reference to the time of the marriage 
of Colonel Barnes February 2, 1914, witness first heard of 
the marriage quite some time later; witness Was living in 
the house of Colonel Barnes’ mother then; jwitness first 
heard of it about a month later when Mrs. Brooke told him 
that a visitor—witness took no steps to verify the facts of 
the marriage; throughout the period about which the wit¬ 
ness has been testifying, through January, 1914; 
139 the household consisted of Dr. Gunnell, Mrs. Gun¬ 
nell, Mrs. Brooke, witness’s daughter and witness; 
as between the two ladies of the household, Mrs. Gun¬ 
nell was the head of it; Mrs. Gunnell ran th^ house, paid 
the servants, ordered the meals and sat at the head of the 
table; Dr. Gunnell sat on her left where she! could assist 
him; Mrs. Brooke sat on Mrs. Gunnell’s right, or at the 
middle of the table at the right hand side; it was a long 
table and my daughter sat next to Dr. Gunnell and I sat 
at the foot of the table; Mrs. Gunnell directed the serving 
of the table; during that period witness never saw any 
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occurrences of domination by Mrs. Brooke over her mother; 
witness never saw any occurrence where Mrs. Brooke di¬ 
rected her mother about anything, on the contrary, Mrs. 
Brooke always sought and deferred to her mother’s wishes; 
Dr. Gunnell’s stroke occurred when he was at Atlantic Citv 
with Mrs. Gunnell; his recovery was not complete; he was 
verv much weakened and he had a slight tendencv to drag 
his foot when he walked; he was slightly feeble as any old 
gentleman that age would be, and this stroke accentuated 
that feebleness and weakness; Dr. Gunnell’s mental condi¬ 
tion was perfectly normal; unusual for a man of his age, 
even after his stroke. (Whereupon the court interposed 
Colonel Barnes had already testified that up to the time 
of Dr. Gunnell’s death he was in full possession of all his 
faculties, and directed counsel not to spend any time try¬ 
ing to show what was admitted.) During the period of 
1912 and 1913 witness knew of the financial difficulties con¬ 
cerning Colonel Barnes; witness’s sources of information 
were, except for this one conversation with Mrs. Gunnell, 
Mrs. Brooke; a telegram from Colonel Barnes to Mrs. 
Brooke; Mr. Louis Chew, an uncle of Colonel Barnes’; a 
Mr. Heald, the attorney who settled up Mrs. Brooke’s 
grandmother’s estate, was another source. Thereupon wit¬ 
ness was handed several caveatee’s exhibits and identified 
caveatee’s Exhibit No. 14 as the telegram to which he re¬ 
ferred; he first saw this paper at the 20th street house in 
October, 1912 when Mrs. Brooke showed it to him as a tele¬ 
gram from her brother; witness also identified caveatee’s 
Exhibits Nos. 18 and 15 as papers he had seen before at or 
about the time of their dates at the 20th street house; wit¬ 
ness’s duty here extended from 1910 to 1914 as Assistant 
Engineer Commissioner; witness’s next assignment was 
the"Philippines and he and Mrs. Brooke went there; wit¬ 
ness did not know that Colonel Barnes was also there until 
he found it out on the transport on the way over; 
140 witness’s own station there was Corregidor Island 
at the mouth of Manila Bay and Colonel Barnes’ 
station was at Camp Stotsenberg about 70 miles north of 
Manila making the two stations about 100 miles apart; 
until witness went to Baguio there was no contact between 
the two families, but witness had received a letter from 
Colonel Barnes, caveatee’s Exhibit No. 25, which witness 
recalls receiving, and which witness had furnished to conn- 
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sel for caveatee and had meantime kept because of the 
threat it contained against Mrs. Brooke. (Said letter had 
theretofore been introduced in evidence and read to the 
jury, supra, page 104, quoted, page 187, and wajs here read 
again at the request of the court.) The statement in the 
letter to which witness referred as a threat was that Colonel 
Barnes would 4 i take such thought to muzzle Marie, that 
with all her pretended sweetness and 4 4 charity” she will 
regret it to her dying day.” (Witness’s attention is di¬ 
rected to the reference in the letter to 44 remarks jbv Marie”, 
and witness was asked what remarks had been made bv 

i # 

witness’s wife concerning her brother’s wife tp witness’s 

knowledge.) The only remarks witness has evejr heard his 

wife make concerning Mrs. Barnes were that she did not 

know her, had never been introduced to her,j and knew 

nothing about her, and those remarks were invariably in 

answer to questions by people, some of them innocent, 

olliers trying to pry into her affairs or for gossjip; witness 

never heard her volunteer a remark to anvoiie—always 

• | • 

in reply to questions by someone else: after thp receipt of 
this letter the Brookes went to Baguio where there was a 
sort of government hotel; it had a large lobby; mess hall 
and adjoining it was a concrete building or jrooms like 
hotel rooms opening out on an outside porch, grounds 
around it and a golf course; they ate in a common mess 
hall the same that Colonel and Mrs. Barnes atje in; there 
was no conversation between the families; on ope occasion 
there was conversation between witness and Colonel Barnes 
at Baguio: that one occasion was that Colonel Barnes came 
to witness’s room one night and said he would like to dis¬ 
cuss this business of Marie; witness told him that he did 
not care to discuss anything with him until he had apolo¬ 
gized for his insulting and threatening letter, apd Colonel 
Barnes said, 44 Oh, very well,” and turned around and went 
away; Mrs. Brooke at the time of that conversation was 
in the room; witness was standing in the door\Vav leading 
out onto the porch; Mrs. Brooke was behind witness; Col¬ 
onel Barnes did not get into the room, hej stood out- 
141 side; witness did not see Mrs. Barnes; njo one par¬ 
ticipated in that conversation other than witness and 
Colonel Barnes, and nothing was said other tliaii what wit¬ 
ness has related; a little while later the same evening Col¬ 
onel Barnes came to witness’s door and handed! witness a 


I 
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letter and left and nothing was said on that occasion; wit¬ 
ness does not know where that letter is; Mrs. Brooke sent 
it to Mrs. Gunnell; witness has a copy of that letter, ho 
has made an effort to see whether the original can be found 
and has not been able to do it; witness identifies caveatee’s 

i 

Exhibit No. 27 as the copy to which he refers in Mrs. 
Brooke’s handwriting of the letter from Colonel Barnes to 
witness; the original letter was handed witness personally 
by Colonel Barnes; was addressed to witness and signed 
by Colonel Barnes; witness does not know that he ever 
compared the copy, caveatee’s Exhibit No. 27, with the 
original. (Objection being made by caveator’s counsel, 
caveatee’s counsel deferred offering the copy until Mrs. 
Brooke should be on the witness stand, see page 192.) 


The witness read the letter immediately upon its receipt; 
after the receipt of this letter witness had no further con¬ 
ference with Colonel Barnes; witness replied by letter and 
that was the end of it; witness saw Colonel Barnes there¬ 
after in the Philippines and did not talk with him but 
bowed to him as alwavs; Mrs. Brooke came home from the 
Philippines about a year before witness did; the occasion 
of her coming home was the character of the letters she 
received from her mother telling her of her loneliness, how 
much she missed her, the increasing care her mother had 
to give Dr. Gunnell, and her desire to have her daughter 
with her; Mrs. Brooke brought her daughter Hallie home 
with her ; witness came back in November, 191fi; his next 
station was River and Harbor duty in Wilmington, Dela¬ 
ware, with headquarters and residence there, and Mrs. 
Brooke lived with witness there; Dr. and Mrs. Gunnell 
visited them there; witness’s next duty was Camp Devens, 
Massachusetts, from January until May, 1918; witness 
went to France in 1918 on duty and returned in August, 
1919; witness saw Dr. and Mrs. Gunnell on his return from 
France in August, 1919, and the Brookes spent a few days 
here before they went to Leavenworth; witness saw Colonel 


Barnes the day after lie arrived at Leavenworth in August, 
1919 and spoke to him; witness saw him again; one even¬ 
ing when Mrs. Brooke and their daughter and witness were 
going down town tliev boarded a trollev car and saw Col- 


onel Barnes and his wife seated in the car; Mrs. Brooke 


I 
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and their daughter took the seat some distance back 
142 of them and witness took a seat a little distance back 

of Colonel and Mrs. Barnes; witness g<j)t up to ask 
the conductor about getting off after they had reached town, 
and as witness went to his seat, Colonel Barnds called him 
over and said lie wished him to meet Mrs. Baynes, and he 
introduced witness then to Mrs. Barnes; witness had never 
before spoken to Mrs. Barnes nor heard her Ispeak; Mrs. 
Brooke on that occasion did not meet Mrs. Barnes; the 
Brookes almost immediately after that got off the car; 
there was no conversation between Colonel jBarnes and 
anyone but witness; Colonel Barnes did not call Mrs. Brooke 
and her daughter and they did not refuse tojcome; when 
Colonel Barnes and the witness were in the sime place in 
the Philippines was the first approach or contact between 
witness and Colonel Barnes after his marriage; up to that 
time, that is, up to the time of Colonel Barnes’ marriage 
and their seeing him next in the Philippines, covering the 
entire period of witness’s acquaintance with j the Gunnell 
and Barnes family, witness had known of no friction what¬ 
ever between brother and sister; witness had known of no 
expressions, hostility or jealousy, nor any unpleasant ex¬ 
pressions at any time on the part of Mrs. Brdoke prior to 
the time of Colonel Barnes’ marriage; at Leavenworth 
Colonel and Mrs. Barnes called on the Brookes who were 
out at the time and left cards: the Brookes called on them; 
the Brookes knew that the Barnes were goiilg to be out 
having seen them leave the house going byj the Brooke 
house and took that opportunity to call and leave cards; 
at Christmas 1919 witness was at Leavenworth and recalls 
Mrs. Brooke going home about Christmas time; the occa¬ 
sion of that was that her father was verv ill; bv her father 
. * i* 

witness means Dr. Gunnell; he was always called father 

by her; Mrs. Gunnell had notified Mrs. Brcjoke to that 
effect: witness returned to Washington to duty from Leav- 
enworth in July, 1922, when he was assigned: to the Yfar 
College as a student; witness was not here at the time Dr. 
Gunnell died in 1922; Mrs. Brooke was here; wifjness arrived 
a month or six weeks afterwards; the Brookes after Dr. 
Gunnell’s death lived at 600-20th Street, belonging to Mrs. 
Gunnell; the household then consisted of Mlrs. Gunnell, 

9—5553 a 
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Mrs. Brooke, the witness and their daughter; the expenses 
were shared, the witness paying a large proportion of them 
and Mrs. Gunnell paying some of them; witness did not 
see Colonel Barnes on his return to Washington; he left 
here, witness thinks, about the time witness arrived; in 
the summer of 1922 the family staved in the citv; 
143 witness does not recall where Colonel Barnes was; 

there were no particular events in the life of the 
family from 1922 to 1924; in the spring of 1924 Mrs. Gun¬ 
nell and Mrs. Brooke and witness were preparing to go up 
to Monterey to a cottage for the summer when there arrived 
from Colonel Barnes a letter which witness remembers 
from China to Mrs. Gunnell; witness saw it and read it; 
Mrs. Gunnell called witness into her room and said she 
wanted to show him the letter she had received from Boy; 
this was the other of the two occasions witness has referred 
to upon which Mrs. Gunnell talked to witness about her 
son and money; witness knows what became of this letter; 
it was mailed back to Colonel Barnes later at his request; 
Mrs. Gunnell received a letter from Colonel Barnes asking 
her to return that letter; witness mailed the first mentioned 
letter back to Colonel Barnes at Mrs. Gunnell’s request; 
witness has no copy of the letter which he so mailed back 
to Colonel Barnes; the substance of the letter was that 


Colonel Barnes was very urgently in need of funds; that 
he came again to his mother hoping that once more she 
would help him out and asking her to go on Mrs. Barnes’ 
note and asking her that she cable him to China whether 
or not she would do it; witness’s best memory is that the 
amount was $1600 but he won’t be positive of that; witness 
has personal knowledge that Mrs. Gunnell did cable him 
as witness sent the cable; the second letter above referred 
to was received a month or six weeks after the first one, 


after they had gone to Monterey; at that time the first 
letter was here in Washington in Mrs. Gunnell’s wardrobe 
in her house; Mrs. Gunnell gave witness the key to her 
wardrobe and the key to a locked drawer in her wardrobe, 
and the key to a locked box in that drawer and asked wit¬ 
ness to get the letter out and return it; she did not get the 
letter out and return it because she was then at Monterey, 
Pennsylvania, and was unable to come down here herself 
and witness used to go down every week and go up there 
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every week end and come down every Monday inorning and 
spend the week here; almost immediately after receipt of 
this second letter witness came down to Washington and 
mailed the first letter back to Colonel Barnes ;| witness saw 
the second letter ; it was from Colonel Barnes to Mrs. Gun¬ 
nell; witness does not know where that letter is; witness 
lias turned over to counsel all the letters under his control 
and it was not among them nor among the letters which 
were in the hands of the collector; witness lias made 
144 inquiry of his wife and searched among!her papers; 

witness has no copy of the second letter; witness read 
both letters at Mrs. Gunnell’s request; the Substance of 
the second letter was that Colonel Barnes asked Mrs. Gun¬ 
nell to return to him the first letter in which he had asked 
her to go on his wife’s note in order that he njiglit show it 
to his commanding officer as evidence that he had attempted 
to secure money to arrange his finances; witness testified 
over caveator's objection that Mrs. Gunnell told witness 
whether she would comply with Colonel Barries’ request; 
Mrs. Gunnell told witness that while she wa$ very much 
concerned because Colonel Barnes must be ip u bad way 
to dare to come to her again for money, thajt she would 
never loan him anv monev again; that she kriew that she 
would not get it back and she would not go thjrough again 
the time and trouble she had with him in the past over 
money affairs; there were no troubles during the winter 
of 19:24 and 19*25; the 20th street house was sbld in June, 
1925 for Mrs. Gunnell by Mr. Linkins of the saine firm who 
were witnesses to the will; Mrs. Gunnell frequently dis¬ 
cussed with the witness the question of pricej in the sale 
of the house; witness discussed it with the Linkins and 
with her; witness advised her in the matter; witjh the money 
she got from the sale she invested $10,000 (through the 
Linkins firm and the remaining $35,000 through Mr. White 
of the Metropolitan Bank; in July and August, 1925 wit¬ 
ness's home was in Chevy Chase on Grafton j Street, and 
his household consisted of Mrs. Gunnell, Mrs.jBrooke, his 
daughter and himself; in the fall of 1925 they!went to the 
Martinique 1 Tot el in town and the family consisted of the 
same persons, and generally speaking, from the death of 
Dr. Gunnell in 1922 to Mrs. Gunnell’s death in 1930 wit¬ 
ness’s household consisted of the same persons; in the lat- 
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ter portion of* that period Mrs. Gunnell had a cataract 
growing- on her eye resulting in partial blindness, preced¬ 
ing that time her health had been good; taking the entire 
period of her life and witness’s acquaintance with her, she 
was a very lovely old lady, keen, bright disposition but 
self-willed and determined; she liked to have her own wav 
as well as anybody she ever knew and she admitted that; 
in a joking way she frequently referred to the fact that she 
had always had her wav all her life; that she had alwavs 
been spo/ied, that she was the only sister of five or six 
brothers, and that from her childhood everything had been 
• done for her and they let her have her way; she was not 
at all a submissive type of woman; during the entire period 
of witness’s acquaintance with Mrs. Gunnell down 
145 to her final illness witness saw no evidence of domi¬ 
nation by Mrs. Brooke over Mrs. Gunnell, on the 
contrary, both Mrs. Brooke and witness were always more 
or less subordinated to Mrs. Gunnell, to her wishes, to her 
desires, to her comfort and her arrangements; witness saw 
Colonel Barnes again in 1925 at Chevy Chase when he was 
leaving the house from a visit to his mother at witness’s 
and her home; from March, 1926 witness was stationed at 
Jacksonville, Florida; Mrs. Gunnell did not go with wit¬ 
ness, but came down two months later; .Mrs. Gunnell did 
not go down immediately because Mrs. Brooke wanted to 
go down and pick out a house first that would be suitable 
for them and for Mrs. Gunnell; neither of the Brookes had 
ever been there before and had no idea whatever of local 
conditions except that they knew there was a land boom on 
and considered that accommodations were difficult to get 
and Mrs. Brooke wanted to be sure that she had a com¬ 
fortable place for Mrs. Gunnell and a place for us to live 
before she brought her mother down; we stayed in the 
first house six months and moved because the house wa* 
not comfortable for Mrs. Gunnell or would not be; it had 
what she considered improper heating arrangements for 
the winter, no furnace; in the summer of 1927 witness 
stayed south except for about a week when witness went up 
to meet his daughter who was returning from abroad; Mrs. 
Gunnell stayed south; Mrs. Brooke stayed most of that 
summer; later in the Summer Mrs. Brooke and Mrs. Gun¬ 
nell and witness’s daughter went to Asheville, North Caro- 
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hna; witness’s next station was his present lone at Xew 
Orleans; in the summer of 1929 witness was at| Jamestown, 
Rhode Island; witness was not in the city when his wife 
was living- at Tilden Hall in February, 1930, but was in 
New Orleans at his station; with Mrs. Brooke in Wash¬ 
ing-ton there were living- witness’s daughter anjd Mrs. Gun¬ 
nell and the maid they had brought from Florida; the occa¬ 
sion of witness being separated from his wilfe was that 
Mrs. Gunnell’s increasing weakness made it difficult and 

i 

uncomfortable for her to travel; the doctors insisted that 
she be in a cool climate in the north; she did;not want to 
go south and come north again so Mrs. Brooke made her 
home up here and staved with Mrs. Gunnell: jwitness was 
in Jamestown at the time Mrs. Gunnell died; his station 
was still in New Orleans: witness was not then in corrcs- 
pondcnce with Colonel Barnes; Mrs. Brooke! was; when 
Mrs. Gunnell died witness knew where Colonel Barnes was; 
witness knew that Colonel Barnes was stationed in Panama 
and that lie intended returning at an early date; witness 
had no information other than that in Colbnel Barnes’ 
146 last letter to witness’s wife; witness is jreferring to 
the letter, caveatee’s Exhibit No. 30, | (heretofore 
described herein, supra, page 112); witness recalls having- 
seen that letter about the time of its receipt; Mrs. Gunnell 
died August 22nd; that letter was postmarked August 12; 
that letter arrived about the time of Mrs. Gunnell’s death; 
on Mrs. Gunnell’s death witness made an effort to get in 

touch with Colonel Barnes and sent him a cable addressed 

; 

Canal Zone, and in response received a telephone call from 
the telegraph office stating that they had been unable to 
deliver the message as Colonel Barnes left Quarry Heights 
that morning; witness tried to find out the I schedule of 
transport sailings and made inquiry at the ncjws stand in 
the village at Jamestown to see if he could get gn Army and 
Navy paper but could not; he next made inquiry when he 
arrived in Washington the next night, Saturday night the 
23rd and tried to hunt up the transport schedule; the best 
witness could figure it out was that lie might!get up here 
on the 27th or 28th, but witness could not tell definitely 
whether the transport which was due to sail about that 
time would stop at Porto Rico or not; witness knows who 
made the arrangements for the funeral of Mirs. Gunnell; 
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witness did; witness made them with the undertaker Cot¬ 
trell at Newport, there was no undertaker at Jamestown; 
witness determined what kind of a casket should be or¬ 
dered; witness had no directions or suggestions from Mrs. 
Brooke concerning that; she knew nothing about it; the 
witness had no instructions from Mrs. Brooke as to the 
price that should be paid; witness did not report to her 
afterwards for what price casket he had contracted; wit¬ 
ness did not arrange for the funeral to be held on Monday 
instead of later with any thought or intent on his part to 
prevent Colonel Barnes from being there; witness wanted 
to have the funeral over with to relieve Mrs. Brooke of the 
strain under which she was then laboring; she was on the 
verge of a collapse, physical and mental; for about six 
weeks before Mrs. Gunnell’s death she was bed-ridden and 
helpless and Mrs. Brooke assisted in nursing her, in lifting 
and moving her; Mrs. Gunnell was unable to take care of 
herself in any respect; Mrs. Brooke stayed in the Inn every 
day of that time; never away from it for more than about 
an hour when she would go for an hour’s drive with wit¬ 
ness; some days she never left the hotel; she was in the 
next room to Mrs. Gunnell’s sick room constantly with 
her attendant; the last ten days of Mrs. Gunnell’s life was 
very harrowing; she was in a room across a little 
147 hall from Mrs. Brooke’s room; her bed was prob¬ 
ably not more than 15 feet away from Mrs. Brooke; 
she was lying in a state of more or less coma; her breathing 
was loud, gasping, you could hear it all the time, never any 
cessation from this apparent choking to death; it was loud 
enough to be heard in Mrs. Brooke’s room; thev were never 
out of the sound of it for ten days before she died; for 
the last five days before she died the doctor would not allow 
her to be fed, her throat muscles were paralyzed and he 
was afraid she would choke to death; for the last three 
or four days thev were unable to give her anv water, thev 
moistened her lips and Mrs. Brooke thought she was starv¬ 
ing to death or dying of thirst when the doctor continually 
reassured her that her mother was not suffering, but it 
did not seem possible that that was the case; Mrs. Brooke 
was in a very nervous and overwrought condition and the 
doctor told witness that there was no human agency that 
could do anything for Mrs. Gunnell and said that the per- 
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son witness should be most concerned aboujt was Mrs. 

Brooke who was in a very serious condition; witness wanted 

. *" ! 
to get it over with, get Mrs. Brooke out of that atmosphere; 

witness did not wish to have her sitting arojund here in 
Washington waiting for Colonel Barnes’ arrival, the exact 
date of which witness did not know, particularly as he had 
not been sent for and was not coming here for j the purpose 
of going to the funeral; it was a pure coincidence; what 
had hastened Mrs. Gunnell’s death was a fall sljic had about 
six weeks before; Mrs. Brooke had advised Colonel Barnes 
of that: it was about the first of July but witness was not 
in Jamestown at the time; in the days of hcij last illness 
witness was there; witness’s daughter Halliji was there 
and she had participated in the care of Mrs. Gunnell; 
when witness brought Mrs. Gunnell’s body do\yn to Wash¬ 
ington ITallie did not come with witness, she jremained in 
Jamestown; witness gave the direction that I the funeral 
should be held from Gawler’s chapel; the choicej of Gawler’s 
chapel instead of St. John’s church was because witness 
thought that would be in accordance with Mils. Gunnell’s 

* i 

desires; she had often told witness she never Ranted to go 
back to St. John’s again under any circumstances; she had 
declined in her lifetime to go back there after she had 
given up her pew and witness knew she did not wish any¬ 
thing ostentatious, and witness presumed she would prefer 
to have a quiet service at some place other than St. John’s 
Church; witness discussed this with Mrs. Brooke; 
148 it was witness’s own decision as well as hqrs. 

And thereupon — cross examination fcaid witness 
testified the reason Mrs. Gunnell never wanted to go back 
to St. John’s Church as told by her to the witness was that 
she had lost all contact with St. John’s, she felt she was 
a stranger since she had given up her home in Washington, 
a stranger in St. John’s, and moved away, and she had 
a feeling she never wanted to go back there again; she did 
not have a feeling she didn’t want to go back to |anv Episco¬ 
pal Church; in Jacksonville she expressed a gjreat loss of 
her church, St. John’s Church, she continued! to bemoan 
that loss; in New Orleans the question never cable up, I do 
not recall her having ever discussed it in New Orleans, 
she had become reconciled: witness does not knjow whether 
the coffin was wooden or metallic; witness knbws how he 
came to choose the particular casket; the undertaker asked 
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the witness what sort of a casket was desired and witness 
told him something of good quality but not ornate, some¬ 
thing appropriate for a very, very old lady; the under¬ 
taker then told witness what lie could furnish a first- 
class casket for, with first-class covering, lining, silver 
handles and assured witness it was a first-class, good casket; 
he did not exhibit to the witness more expensive caskets; 
Mrs. Brooke and witness and one other person were in 
the funeral cortege to the grave in addition to the Episcopal 
clergyman who was assistant associate rector of St. John’s; 
it was about one-half hour after Mrs. Gunnell’s death that 
witness cabled to Colonel Barnes and about 8:00 o’clock that 
night witness was advised of the nondelivery of the cable; 
the letter which Mrs. Brooke had previouslv received did not 
say that Colonel Barnes would leave the Canal Zone but 
that he contemplated leaving there or some phraseology 
not definite to that effect; assuming that lie had left there 
on the 20th witness would know what time he would arrive 
in New York onlv from his knowledge of the time that 
trip takes, seven days, witness having taken that trip six 
times; Mrs. Brooke remained in Washington after the 
funeral about two days, possibly three days, and then she 
returned to Jamestown; she consulted no physician in 
Washington; witness did not return to Jamestown with Mrs. 
Brooke but went back to his station in New Orleans: Mrs. 
Brooke and witness discussed the advisability of bringing 
their daughter Hallie to the funeral; she was verv fond of 
her grandmother, felt her death very much; we saw no 
occasion to have her come down here and attend the 
149 funeral, a young girl, we did not wish to subject her 
to any unnecessary experience of that sort. 

“Q. She was a young lady in social life at that time? A. 
Yes, she was. 

Q. And Jamestown is a social resort? A. It is a summer 
resort.” 


Before witness returned from his tour of duty in the 
Philippines Mrs. Brooke returned to this country about 
13 months in advance because of the character of letters 
she got from her mother showing her loneliness, her in¬ 
creased need for her to help her with Dr. Gunnell who was 
failing and Hallie returned with her mother; Hallie was 
up in a school here in the city when they arrived; witness 
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thinks it was lloltcn Arms at that time; the reason for 
Mrs. Brooke returning; was not for the purpose of putting 
their daughter in school, that had nothing to; do with it; 
witness does not recollect that Mrs. Gunnell’b letters ac¬ 
tually requested Mrs. Brooke to return; Mrs. Brooke ar¬ 
rived here in August, 1915 and came to Mrjs. Gunnell’s 
house and lived there until witness’s return from the Phil¬ 
ippines in November, 1916 when witness went op permanent 
River and Harbor duty at Wilmington for exactly a year; 
Mrs. Brooke and their daughter lived with witiness at Wil¬ 
mington; witness’s wife and daughter lived in Boston 
while witness was at Camp Devcns, Mass., ujntil the end 
of May, 1918 and when witness went to France in June, 
1918 witness’s wife and daughter accompanied him as far 
as New York and then staved at Atlantic Citv! during that 
summer and returned to Washington to Mrk Gunnell’s 
house afterwards; witness does not recall whether Mrs. 
Gunnell staved with them at Atlantic Citv tliat summer; 
from the autumn of 1918 Mrs. Brooke and hjer daughter 
lived with Airs Gunnell until witness returned from France 
on the first of August, 1919 and then they wonjt to Leaven¬ 
worth with witness and Mrs. Brooke and Halilie returned 
from Leavenworth in advance of witness in March, 1922, 
having been back for a visit at Christmas tipie; they re¬ 
mained on that trip possibly a month or two; witness came 
on from Leavenworth in July, 1922 and witness and Mrs. 
Brooke and their daughter continued to live with Airs. Gun¬ 
nell until the old home was broken up in 1925; witness 
can’t say definitely who suggested that the family spend the 
summer up at Monterey; Mrs. Gunnell and !Dr. Gunnell 
had been up there years before; Mrs. Brooke land witness 
had been up there with them; it was the nearest place to 
Washington where the climate was cool; it was the easiest 
trip for Mrs. Gunnell; it was discussed ill the family; 
150 witness knows who suggested that a Residence be 
taken on Grafton Street in 1926 when he kvas ordered 
to Jacksonville and he and Mrs. Brooke went to Jacksonville 

i 

and left Mrs. Gunnell here for about two months; witness’s 

i 7 

daughter Hallie staved here and took care of Mrs. Gunnell 
during those two months: Mrs. Gunnell did nqt have serv¬ 
ants or a nurse or any assistance beside- witness’s daughter 
at that time and they lived at the Martinique Hotel and 
took their meals there; witness does not know;that any of 
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the hotel servants were especially designated to look out 
for Mrs. Gunnell; witness does know that Mrs. Brooke came 
back shortly thereafter leaving witness at Jacksonville to 
take care of her mother; Mrs. Gunnell herself suggested 
that she come from Washington here to Jacksonville with 
Mr. and Mrs. Brooke; the house in which the Brookes 
first lived in Jacksonville suited Mrs. Brooke and the witness 
perfectly; they liked it and moved on account of Mrs. Gun¬ 
nell; she did not attend church rcgularlv or habituallv in 
Jacksonville; it was in the summer of 192S that witness 
went to New Orleans; it was Mrs. Gunnell herself who 
suggested that she accompany them there; while Mrs. Gun¬ 
nell was living with witness and Mrs. Brooke they had 
servants but not at New Orleans where they lived in a 
boarding house and had with them onlv a woman who had 
been a servant in Jacksonville and who went to New 
Orleans as Mrs. Gunnell’s maid and companion: Colonel 
Barnes’ letter to the witness of September 13, 1912, ca- 
veatee’s Exhibit No. 31, asked witness to cash a check and 
get a draft; witness testified in this connection that witness 
would not accommodate him with a loan; the connection 
between the cashing of that check and a loan was that if 
witness had cashed the check and endorsed it and it had 
come back from collection with no funds, witness would 
have had to make it good and witness declined to incur 
the liabilitv of an endorser; Mrs. Gunnell did not yearn 
always for Washington, she liked Jacksonville very much 
and was verv sorrv to leave Florida and she liked it in 
New Orleans: liked it in the south; when the witness went 
to the Philippines in 1914 he went on the October transport 
sailing from San Francisco about the first of October and 
had received his orders probably at least a month in ad¬ 
vance, he knew somehow in that summer, say June or July, 
he was informed officially by the Chief of Engineers that 
he was due for foreign service and could expect to go 
over in the fall; there was a roster in the office of the Chief 
of Engineers indicating in what order officers would 
151 be due for foreign service which was open to the 
inspection of anybody who wanted to make inquiry; 
witness did not know early in the year 1914 that he would 
be due for foreign service in the Philippines; he made 
inquiry of Colonel Burr who was then the ranking officer 
in the office of Chief of Engineers as to the prospect of 
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early foreign service, and Colonel Burr told witness there 
was no such prospect; a few days later he cajlled witness 
on the telephone rather embarrassed and said hcj was wrong; 
that witness was due for foreign service that year due 
to the fact that Colonel E. M. Johnson whoj was ahead 
of witness was sick or had been sick in the j Philippines 
before and had asked to be relieved from foreign service 
details: that was in June or July it must have been in 
June; witness had made inquiry of Colonel Burr because 
he had had no foreign service since 1906 and was rather 
expecting it and naturally wanted to know in advance where 
he was going: Mrs. Gunnell was the head of the house¬ 
hold both before and after Dr. Gunnell’s jstroke: she 
thought that where she sat was the head of the table; it 
was an oblong, old-fashioned, long, narrow table; Dr. Gun¬ 
nell habitually sat at her left partly in order that she 
might serve or aid him and partly because Airs. Gunnell 
ran the servants and gave the orders, and she liked to do 
that and the Doctor did not want—he deferred to her 
wishes to assume responsibility; witness considers that 
it is harder to reach to your right and serve a person than 
to your left; witness never heard of the instance which 
Mrs. Bell has testified to when it is said that Mrs. Brooke 
manifested displeasure at the time of a visit to the baby, 
and witness recalls no such instance; witness qnd his wife 
frequently entertained young ladies at West Point, some 
of them, two — whom witness remembers, were friends of 
Colonel Barnes, and there were quite a numbep: of others, 
friends of the Brookes; witness remembers a M|iss Gregory 
who was a friend of Colonel Barnes who visited over the 
week end, the daughter of a naval officer; jvitness has 
never heard of such a thing as anv controversy br illfeeling 
between Mrs. Brooke and Colonel Barnes with reference 
to that visit of Miss Gregory; the witness thinks Mrs. Brooke 
remarked to the witness about this young ladvls voice and 
manner, but does not recall any remark to Colonel Barnes; 
shortly after the Brookes were married and! about two 
months after they went to Cuba Mrs. Brooke returned and 
resided with her mother until their daughter was born 
with the exception of about two months while the witness 
was temporarily stationed at Washington Barracks 
152 and she lived with the witness in April, May and 
June of 1907; witness’s daughter was born in the 

i 

i 

I 
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Gunnell home; the accouchement was one of rather unusual 
difficulty. 

Counsel for the caveatee to shorten the examination here 
conceded that the sympathy, attention and support of her 
own mother would be of great benefit to Mrs. Brooke at 
such a time.) 


There was no specialist in attendance; the family doctor, 
Dr. Louis Mackell, attended Mrs. Brooke; later Dr. Samuel 
S. Adams was called in; he remained in attendance until 
Mrs. Brooke went to West Point; another specialist was 
retained at West Point; the witness received a bill for 


Dr. Adams’ services and for the regular physician as well. 

Whereupon the cross examining counsel for the caveator 
inquired how many servants the Brooke family kept at. 
West Point, and the witness answered three and answered 
that he paid for them, whereupon counsel for the caveatee 
gave notice of objection and a motion to strike out the testi¬ 
mony relating to the number of servants unless it should be 
later developed in some way that it was material, counsel’s 
objection being that this testimony and prior inquiries by 
counsel for the caveator as to whether the witness was 


stopping at the Mayflower Hotel appeared to be for the 
purpose of creating a prejudice on the ground that the 
caveatee was wealthy; a colloquy ensued but no ruling was 
made by the court at that time. 


On further cross examination said witness testified be¬ 


ing interrogated as to why there should be any restraint on 
the part of his wife in discussing Colonel Barnes or not 
discussing him prior to 1914 to which time witness had de¬ 
scribed the relations between brother and sister as normal) 
there was a partial break between Colonel Barnes and his 
family in 1912, and his marriage in 1914 without notifying 
his family caused them mortification and distress; in 1912 
witness thinks Mrs. Brooke felt that Colonel Barnes was 
not a pleasant topic of conversation, he was not discussed 
among the family, Mrs. Gunnell herself did not discuss 
him with witness and she had little or no contact with him 


then; there was no illfeeling between Mrs. Brooke and 
Colonel Barnes in 1912; despite the fact that a child was 
expected there was no reason other than the desire of her 
mother to have her back why Mrs. Brooke should not have 
stayed longer with witness in Cuba; she had no sickness 
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at the time that would have caused her to return 

i 

153 north; in the summer of 1910 from Juty 1st to the 
time in September or October when witness’ family 
returned and witness was a guest at the Gpnnell home, 
witness did not pay board that summer; Mrs. Brooke did 
not come down with her babv that summer because they 
had comfortable quarters at West Point and it was cooler 
up there and there was no reason for her to; come down 
with the babv in the heat of Washington unless she had to 
so she stayed there as long as witness could retain his 
quarters; Mrs. Gunnell visited her at West Pbint all that 
summer; despite the record of addresses from the War 
Department, the best recollection of the witness is that he 
occupied the 0 Street house two years from j September, 
1910 until September, 1912; witness’ norma] living ex¬ 
penses in that house were about $250 to $275 or whatever 
his pay was, he lived up to his pay pretty closely; witness 
had one servant and a nurse, he may have had two, he is 
not positive about that; when they came back fo the Gun¬ 
nell home on 20th street witness paid board for himself and 
Mrs. Brooke, paid half the wages of the servants, paid Mrs. 
Gunnell a rental equal to witness’ rental allowance which he 
thinks was $65 a month; this was to Mrs. Gunnell not to 
Dr. Gunnell because she handled all the business of the 
house; witness does not remember the amounts he paid 
for each member of his family and has no way now of esti¬ 
mating it; it was probably $20 to $30 a month|each; Mrs. 
Gunnell had four or five servants; witness is positive, is 
quite certain that the conversation with Mrs. j Gunnell as 
to which witness had testified, in which the financial unde¬ 
pendability of Colonel Barnes was mentioned by her, was 
during the illness by stroke of Dr. Gunnell at Atlantic Citv; 
the witness is quite certain this was in the summer of 1911; 
Mrs. Gunnell volunteered the warning to witness not to 

i 

lend Colonel Barnes money; if it is true that the illness by 
stroke of Dr. Gunnell in Atlantic City occurred in the sum¬ 
mer of 1912, then what was said there could noi have been 
the cause of witness declining to honor Colonel Barnes’ 
request to purchase those drafts; the night when witness 
first heard that Mrs. Gunnell had made a will was the 
night of the day that she made it; at the time Mrs. Brooke 
told witness that Mrs. Gunnell had made a will, she also 
told the witness that Mrs. Gunnell had left jail of her 
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property to her, Mrs. Brooke; witness does not recall that 
Mrs. Brooke expressed to him any gratification that she 
had been left this property, nor any regret that nothing or 
little had been left to her brother; witness does not think 
that there was anything leading up to this conversation 
excepting that witness thinks she said that the Lin- 
154 kins had been to the house and that mother had 
made a will and left all of her property to her, Mrs. 
Brooke; it surprised the witness; witness had always sup¬ 
posed she had a will; witness did not know anything of 
her affairs; the provisions of the will surprised witness; 
witness thought she might leave her son a little more than 
she did: witness was not surprised that she would leave 
Mrs. Brooke the bulk of her property, witness knowing of 
her relations with her son and knowing of her relations 
with Mrs. Brooke and the care and devotion that Mrs. 
Brooke had always given to her; witness thought she might 
have left Colonel Barnes $1000 or something like that; 
witness does not recall that Mrs. Brooke told him how she 
knew that Mrs. Gunnell had made a will, and recalls noth¬ 
ing about that; witness supposes Mrs. Brooke told him 
how she knew about the contents of the will but he does not 
recall now how she told witness or whether she told him; 
she did not tell witness a thing about any part she had in 
the circumstances surrounding the making of the will and 
this was not discussed bv witness; Mrs. Brooke told wit- 


ness about Colonel Barnes’ marriage about a month after 
it took place; witness reads the Service Journal, the Army 
and Xavy Journal and Register; witness saw no mention of 
the marriage of Colonel Barnes there; witness has testified 
that he did not know that Colonel Barnes had gone to the 


Philippinesin August under orders dated in July until he was 
told casually on the transport while he himself was on route 
to the Philippines; witness as an army officer reads a good 
many armv orders as a rule; witness does not think it 
strange that he failed to observe that Colonel Barnes had 
orders for foreign service; there are a great many move¬ 
ments of friends of witness that he does not hear of though 
he reads the army papers very regularly; witness advised 
Mrs. Gunnell upon some business and financial matters, 


especially about the selling of the house and investing the 
proceeds; Mrs. Gunnell did not depend upon the witness 
in such matters, she sought witness’ advice but made her 


j 
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own decision; slie followed witness’ advice partially; wit¬ 
ness cannot recall right now a respect in which she did not 
follow his advice although witness corrects himself and 
says that he does happen to recall a detail; Mr. Linkins 
wanted her to take a mortgage on the property^ she wanted 
cash; witness told her he saw no objection to taking a 
mortgage but she wanted cash so that is the wav the 
transaction was put through; witness did not kegard him¬ 
self as an agent for Mrs. Gunnell; witness was in her con¬ 
fidence in certain respects; she treated witness as she 
would a son-in-law whom she liked; when witness 
155 met Colonel Barnes and was introduced to Mrs. 

Barnes on the street car at Leavenworth witness 
did not call his wife or suggest to her that shje and their 
daughter meet Mrs. Barnes; witness and his wife at Leav¬ 
enworth did not wait for an opportunity when Colonel and 
Mrs. Barnes were out of their house to call, biit happened 
to see them go by the house and took advantage of that 
opportunity; Mrs. Gunnell did not finally becpme totally 
blind but her eve sight became verv dim and she could 

scareelv read; it was in the last summer of her life or the 
%/ 

spring of 1930 that she could scarcely read; up to that 
time she could see enough to get along, read and write and 
perform ordinary transactions, though reading and writ¬ 
ing were difficult; her blindness was very gradual; she 
could see to read and write practically enough in 1923; 
when witness’ familv and Mrs. Gunnell lived' at Tilden 
Hall Mrs. Gunnell and the maid in attendance slie had with 
her occupied one apartment and Mrs. Brooke and witness’ 
daughter had a separate apartment across the; hall; Mrs. 
Brooke paid for her apartment and for half of the pay of 
the maid; Mrs. Gunnell paid for her apartmept and the 
other half of the pay of the maid; when Colonel Barnes 
wrote from China asking his mother to sign Mrs. Barnes’ 
note there was nothing enclosed in the letter; atjleast three 
or four days before Mrs. Gunnell actually died lyitness was 
told by the doctor that she was beyond all human help; 
witness did not take any steps at that time to notify Colonel 
Barnes of the situation for the reason that the doctor had 
told witness ten davs or two weeks before that (Mrs. Gun- 

* i 

nell could not live but a couple of days and felie rallied 
and was apparently about the same, he told witness a 
couple of days before she died that he would not undertake 
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to sav how long she might linger, that it might be a week or 
two weeks longer; he said he never saw a case of such 
vitality; at the old home witness’ contribution toward the 
total expense was larger after Dr. Gunnell’s death than be¬ 
fore his death because Mrs. Gunnell had very small funds; 
witness thinks she had about $10,000 left her by Dr. Gun¬ 
nell and she had not money enough to keep the house up; 
there was no fixed arrangement for a fractional part of the 
whole expenses; witness paid what was necessary to keep 
the house going; Mrs. Gunnell paid what witness thought 
she could with her slender means; witness gave her the 
check and she paid the bills, the tradesmen’s bills, the serv¬ 
ants and everything; they had a similar arrangement at 
the Martinique to the one Mrs. Brooke had at the Tilden 
Hall; Mrs. Gunnell had her two rooms, Mrs. Brooke 
156 and the witness and their daughter had two rooms, 
Mrs. Gunnell paid for her two rooms and witness 
paid for the Brookes’ two rooms: when witness paid Mrs. 
Gunnell his share of the expenses it was undoubtedly by 
check; witness had an account here in the Riggs Bank and 
a banking account in the Army National Bank at Leaven- 
worth; witness does not recall whether he habitually paid 
the checks out of the one bank exclusive of the other one; 
the amount that witness paid was determined by what was 
necessary to make up the deficiency that Mrs. Gunnell could 
not cover: Mrs. Gunnell was not self-supporting; she had 
enough tq have supported herself in a room but not to have 
maintained that house with the servants, taxes and insur¬ 
ance: to fhe best of witness’ recollection that is about what 
she paid during that period, taxes and insurance, witness 
paid everything else for the two years until she sold the 
house; witness knows that Mrs. Brooke and Mrs. Gunnell 
had a joint bank account at the National Metropolitan 
Bank but does not know when it began. 

On redirect examination said witness testified that on 
the death of Mrs. Gunnell when the witness said no phy¬ 
sician in Washington was consulted concerning Mrs. 
Brooke’s illness, witness knows who was consulted, it was 
Dr. Neal of Baltimore who had attended Mrs. Brooke for 
three or four years, that was the second day after the 
funeral; witness’ daughter was keeping no social engage¬ 
ments at Jamestown during the illness of her grand¬ 
mother; there were a number of parties there none of 
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which she attended after her grandmother was taken ill 
about six weeks or two months before she died; witness’ 
daughter has down to the present time attended no social 
occasions since the serious illness of her grandmother; at 
the time Colonel Barnes’ marriage became k|nown to the 
Gunnell household, witness was living there; the effect 
upon Mrs. Gunnell was that she was very much depressed, 
witness thinks that for several davs she would not leave 
her room and when she did come down to meals it was in 
silence and Dr. Gunnell was silent; there wps a- air of 
gloom over the household, a very depressing jatmosphere; 
witness does know as a matter of fact the reason for the 
peculiar or silent atmosphere concerning Colonel Barnes 
about which he was asked on cross examination back in 
1912 or 1913 prior to the marriage incident ;j witness had 
information of the correspondence which has been dealt 
with in the testimony concerning financial itransactions 
with Colonel Barnes; witness had some information of 
this from Mr. Louis Chew, Mrs. Brookej’s uncle, and 
157 also knew of it from Mrs. Brooke as jit was hap¬ 
pening. The four or five servants inj the Funnell 
household during Dr. Gunnell’s lifetime did not include 
anv servant that was there with reference to Witness’ own 
child: thev were most of them old colored Servants who 
had been with them for years, each of whom! did about a 
quarter of a day’s work; they had a large hoiise and yard 
and they kept an inefficient and expensive retinue of serv¬ 
ants largely from habit; Dr. Gunnell’s retired pay con¬ 
tinued as long as he lived and stopped at his! death; Mrs. 
Gunnell got a pension six or eight months later of $30 a 
month; witness does not take Service Journals at home; 
the division of expenses was always franklv discussed with 
Mrs. Gunnell and an understanding arrived at! and detailed 
accounts rendered between them; this includes!the expenses 
in Florida; in New Orleans they stopped ajt the Works 
boarding house; Mrs. Gunnell was there; sliq and her at¬ 
tendant had two rooms; Mrs. Brooke, witness and their 
daughter had two rooms; witness paid for thejir two rooms 
and board, half of the expenses of Mrs. Gunnejl’s attendant 
and about $35 a month of the bill of Mrs. Gunnell for her¬ 
self and her attendant; the Brookes were in Ncfw Orleans at 
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the Mardi Gras this year; their daughter did not partici¬ 
pate in that. 

On recross examination said witness testified that Dr. 
Gunnell drew the retired pay of a Rear Admiral; he left 
$6000 insurance; Mrs. Brooke had a car; the witness main¬ 
tained it; Mrs. Gunnell loaned money to Mrs. Brooke to 
help buy it for which Mrs. Brooke repaid her; witness does 
not recall the amount of the loan; witness was not there 
at the time, at Mardi Gras time last year, 1929 to 1930; 
witness’ daughter was in Washington; in 1931 at Mardi 
Gras time she was at New Orleans. 

And thereupon the caveatee produced as a witness Alice 
Bradford Shepard, who testified on direct examination as 
follows: she lives at 1312—18th Street; has lived there for 
37 or 38 vears; she has known Mrs. Brooke for between 
2S and 30 years; knew her mother, Mrs. Gunnell; witness’ 
friendship was originally with Mrs. Brooke and through 
her with Mrs. Gunnell; witness came here from New York 
and did not know her when witness first came here when 
witness was a very small girl; for about 25 years witness 
has been often at the house at 600—20th street where Dr. 
and Mrs. Gunnell and Mrs. Brooke lived; witness could not 
sav exactly how often she went there but she was 

* v 

158 with Mrs. Brooke a great deal and would say on an 
average of at least once a week she went to the 
house; witness recalls her wedding; witness recalls visit¬ 
ing Mrs. Brooke when she was stationed at West Point; 
Mrs. Brooke has a child, Hallie Brooke, and witness re¬ 
members when she was born; witness was living here in 
Washington when she visited Mrs. Brooke at West Point; 
when Mrs. Brooke was in the Philippines witness saw Mrs. 
Gunnell out of Mrs. Brooke’s presence; witness went to 
see Mrs. Gunnell here; merely friendly visits; witness went 
with Mrs. Brooke to New York on a trip once and saw 
her at Jamestown, Rhode Island, for the last three or four 
summers and saw her in Florida twice where Mrs. Gunnell 
was with her; one summer when they were at Jamestown 
for onlv about two weeks Mrs. Gunnell was not with her; 

** i 

the period from 1910 to 1914 was within the period of wit¬ 
ness’ close acquaintance; Colonel Brooke was then Assist¬ 
ant Engineer Commissioner; witness did not really know 
Colonel Barnes; she saw him once or twice when she was a 
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child and has known him only by sight since; witness can¬ 
not say that she knew where he was in generjal but knew 
he was in the army; witness cannot remember hearing 
Mrs. Gunnell speak of Colonel Barnes; witness cannot say 
that she has never heard Colonel Barnes spoken of in the 
Gunnell household but she does not remember having heard 
them speak of him; witness noticed the absence of speech 
about him; it is rather hard to explain what witness means 
by that; it was an atmosphere because there was nothing 
said, it was simply that they did not talk about him; wit¬ 
ness felt that there was something but did noj; like to ask 
questions and so did not; Mrs. Brooke and her daughter 
were the most devoted mother and daughter; nothing ever 
occurred in witness’ presence to indicate any; domination 
by Mrs. Brooke over Mrs. Gunnell; Mrs. Brooke always 
considered her mother before anvone else; site was very 
unselfish with her; witness knows if Mrs. Brooke wanted 
to ask anybody for a meal she always consulted her mother 
first because witness was there one night and| remembers 
distinctlv that Mrs. Brooke said she would like to ask wit- 
ness to stav for dinner but would have to go and ask mother 
if she could; that was when she was older tjian a mere 
child; she was married; witness has been at (lie Gunnell 
house for meals; witness stayed that night; Mrs. Brooke 
asked her mother first; Mrs. Gunnell sat at the head of 
the table of the Gunnell house and was the ode who gave 
directions to the servants; witness was very fbnd of Mrs. 

Gunnell; witness thinks she was a perfect dear and 
159 cannot think of any other word to express it; she 
was very bright mentally, (asked whether she was 
of the submissive or of the dominating type or any other) 
she was just a perfectly normal person, witness should 
say; her attitude toward Mrs. Brooke was ihat of the 
devotion of a mother toward her daughter; they had won¬ 
derful companionship; witness would not sav; Mrs. Gun¬ 
nell was dependent on Mrs. Brooke, but she jthinks that 
she enjoyed her companionship; she was a great deal in 
her daughter’s societv; witness does not recall at anv time 
Mrs. Brooke ever volunteering anv remark whatsoever 
about her brother during the entire period of fitness’ ac¬ 
quaintance. 

And on cross examination said witness testified that she 
does not know exactlv what cross examining counsel means 
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when lie asks whether she is “a social intimate” of Mrs. 


Brooke; witness saw her much more often out of society; 
witness did not meet her at a social gathering; witness 
was too young; she was only a child, but in a childhood re¬ 
lationship; she does not remember when she first met Mrs. 
Brooke; witness came here from New York when she was 
very young; witness lived in the same place she lives 
now at 1312—18th Street, between N and Massachusetts 
Ave. and Mrs. Brooke lived at 600—20th Street, between 
F and G; Mrs. Brooke invited witness to visit her at West 
Point; Mrs. Brooke did not invite her in Florida: witness 
did not stav with her there; witness was driving through 
Jacksonville and stopped to se<> Mrs. Brooke and spent all 
witness’ time with her while witness was there; the first 
time witness remained there onlv one night and the next 
time about four days with witness’ father and mother at 
the hotel, but witness was with Mrs. Brooke most of the 
time she was there; every day; at Jamestown witness was 


not Mrs. Brooke’s guest; Mrs. Brooke had a cottage there 
the first Summer and witness’ familv had a cottage; Mrs. 
Brooke had her mother with her and tliev had been there 
for several vears. 


“Q. I understand that you and Mrs. Brooke did move 
in the same social circles here! A. Yes, we did.” 


Witness could not sav when she first observed the silence 
in the Gunnell household with respect to Colonel Barnes; 
it came oh witness graduallv; witness wondered whv tliev 
did not talk about him but never asked any questions, it 
was none of her business; tliev told her nothing about it; 
witness thinks this somewhat significant silence, as witness 
remembered it, would antidate the year 1911; witness ob¬ 
served it without being conscious of it for a long 
160 time and then witness noticed that they had not 
spoken of him for years; witness would say it was 
around 1908 or 1909 when she first noticed it; witness spent 
the summer of 1930 at Jamestown; Mrs. Brooke was there. 


“Q. You came across Mrs. Brooke socially up there in 
1930? A. Yes. 

Q. At parties with her? A. No, she was not attending 
parties, her mother was ill. 

Q. She attended no parties, social parties, in 1930?” 
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Mrs. Brooke may have come to witness’ hoijise but wit¬ 
ness cannot remember of her going to any formal parties 
in the summer of 1930 at Jamestown, nor to apy informal 
ones, she did not come to witness’ house frequently, she 
was with her mother most of the time; her mother never 
went anywhere, she was not well enough; Mrs. Brooke 
was at a 7?ea House or Inn there; witness visited Mrs. 
Brooke at the Inn. 

“Q. Did you attend any parties, formal partijes or other¬ 
wise given bv Mrs. Brooke at this Inn? A. No.j” 


Witness visited Mrs. Brooke at West Point onlv once 

i 

and it was either the summer of 1905 or 1906, it might 
have been 1904; Mrs. Brooke was married qt the time. 
(Reminded of the date of Mrs. Brooke’s marriage.) Wit¬ 
ness lias said she was not sure of the dates; witness re¬ 
members that her child was just a few months old; wit¬ 
ness does not remember meeting Colonel Barnes there; 
witness mav have seen him there but does not remember 
it if she did; witness does not remember how long she re¬ 
mained at the Brookes at West Point, it was sjo long ago; 
her impression is that it was a few days, but she doesn’t 
remember. 


“Q. Did you go to West Point for some special social 


fund ion 
Brooke 


or other? A. No, I just went to 


1 7 


visit Mrs. 


Witness did not attend a hop that she remejmbers; wit¬ 
ness did not say that she had never heard Mrs. Brooke 
speak of Colonel Barnes; witness said the lack of talking 
about him made witness think there was something wrong, 
but witness cannot say Mrs. Brooke never spoke about him 
to witness; witness cannot think of anything iji particular 
she said about him; witness is living in Washington now. 

“Q. You go away habitually for the summerl to resorts. 
A. Yes.” | 

Witness has seen Mrs. Brooke since she lias been 
161 in Washington in connection with this ca$e, not very 
often; witness has not entertained her ijn her home 
since she has been here this time no£ has she been enter¬ 
tained by her; they had dinner together one night at a little 
Italian place on DeSales Street; Mrs. Brooke did not want 
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to go any place where there were a lot of people and it is 
very quiet there and that is the only time witness has had 
a meal with her; witness lives in a separate home, not an 
apartment ; Mrs. Brooke has visited her there once since 
she has been here this time; witness knows where Mrs. 
Brooke is staying, at the Mayflower and has visited her 
there four or five times. 

“Q. In her rooms there? A. Yes.” 

And on redirect examination said witness testified that 
it was in the summer time, June, that she visited Mrs. 
Brooke at West Point. 

And on further examination bv the court said witness 
testified that it is correct that she came to Washington or 
was brought here when she was quite a small child; that 
her family is in its origin a New York familv rather than a 
Washington family, Bradford (not Bradley, an old Wash¬ 
ington name) is her middle name; her father’s name is 
Robert Fitch Shepard. 

Thereupon the caveatee produced as a witness Harriet 
Mary Brooke, who testified on direct examination that she 
is the daughter of Colonel and Mrs. Brooke and is familiarly 
known as Hallie, she was named after her grandmother and 
she was always called Hallie; bv grandmother witness 
means Mrs. Gunnell; she was born in 1907, in September; 
she remembers first hearing that she had an uncle when 
she was quite little; it must have been when she was six or 
seven, just before she went to the Philippines; witness re¬ 
members it because she did not know she had an uncle; it 
made an impression on witness because she was a little girl 
and her family, grandmother and grandfather sent for her 
to come down to tea in the library—thev had some friends 
there—and one of witness’ friends asked witness how her 
uncle was and witness must have looked blank for witness 
did not know who they were referring to and afterwards 
witness asked grandfather if witness did have an uncle 
and he said, yes, but not to ask grandmother questions 
about him because it distressed her to talk about him so 
witness did not; witness was living on 20th street with her 
grandfather and grandmother; she recalls going with the 
family to Leavenworth in 1919; she knew then that 
162 she had an uncle; when they first got there and were 
at the hotel she heard her mother’s end of a telephone 


151 


MARY F. BROOKE VS. JOSEPH F. BARNES- 

conversation with her when her uncle called her and asked 
them—witness did not hear the other end of tjie conversa¬ 
tion; witness heard her mother say, “Hello, Rpy” and she 
said, “Yes, thank you,” and “No, thank you”; as witness 
remembers it, a very short conversation; witness saw her 
uncle at Leavenworth only one time because witness would 
not have known him or recognized him and that was in a 
street car when witness was with her father $nd mother; 
her uncle came over and spoke to her father afnd took him 
away and talked to him a few minutes and witness’ mother 
told witness who he was; witness remembers an occasion in 
1924' when they were living in Washington and were about 
to go up to Monterey for the summer when witness’ mother 
and she were together and grandmother called them into 
the room, grandmother said she just received |a letter and 
handed it to us to read; it was a letter from Colonel Barnes 
and witness read it; it was a letter asking grandmother if 
she would go on his wife’s note; that he was vjery much in 
need of money; witness remembers it distinctly because 
grandmother said it was such a strange thing that his wife 
v’ould not have gone to her own mother and father and 
came to her; witness’ grandmother said: “I ijave not got 
the monev. He will never have anvthing more from me.” 
Witness does not recall the amount that was asked for. 

(Upon objection being interposed, counsel for the cavea- 
tee stated that this statement by Mrs. Gunnell Iwas offered 
only to show her state of mind concerning her pon.) 

When they went to the country later, Monterey, Pa., wit¬ 
ness’ grandmother received another letter which was also 
shown to the family and (over caveator’s objection) it was 
a letter from Colonel Barnes asking that his fifst letter be 
returned to him at once as witness thinks he said it was 
evidence to his commanding officer that he tried to raise 
the money and so grandmother told witness’ father to go 
down to Washington—he was going down anyjvvay, he was 
just up for the week end—to get that letter; out of her 
wardrobe and mail it back or bring it to her—\yitness does 
not remember; grandmother said it was a lot of trouble to 
put witness’ father to to get that letter, and she afterward 
said to witness that she was glad it had been jmailed. In 
1925 the family had gone to Monterey for a short time after 
witness had finished school and then they came to Chevy 

I 

i 

i 
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Chase here in Washington because mother was not very 
well, they lived right off of Chevy Chase Circle on Grafton 
Street; at that period witness saw’ Colonel Barnes 
163 one afternoon; he had been to see grandmother, he 
had been inside with her and witness saw’ him on the 
porch as he ivas going out; grandmother came out with him 
to the steps and witness saw’ them together ; witness’ grand¬ 
mother was living w’ith witness’ family there; in the spring 
of 1930 witness w’as living at Tilden Hall; witness’ mother 
and grandmother were living there; w’itness saw 7 Colonel 
Barnes there; w’itness had been away for a visit and w’hen 
she came back he came to call one afternoon and witness 
saw him in their apartment with mother and grandmother; 
he w’as in mother’s and witness’ apartment; w’itness thinks 
grandmother brought him there, her apartment was just 


across the hall, the doors opened not exactly opposite and 
very close together; we just sat and talked; witness’ little 
dog came in and witness’ grandmother made him do his 
tricks for Colonel Barnes; she liked the dog very much and 
then Colonel Barnes and mother and grandmother talked 
about people that he had not seen for a long time and saw 
just w’hen he came back to town; and witness sat there and 
talked to him and he asked w’itness w’hat w’itness had been 
doing; there was nothing unfriendly about that interview 7 ; 


witness does not think she had seen her uncle since that 
time at Chevy Chase; witness’ grandmother never had any 


physical disability except her eye sight until just before she 
died; the failure of her eye sight came on very gradually, 
the first time w’itness remembers it was when she got tired 
of reading in Asheville when we were living in Florida and 
had gone to Asheville for the summer; witness was then 
19, it must have been about 1926; real difficulty with her 
sight developed when they were in New Orleans that winter 
and thev began to have to read to her all of the time, and 
w’hen witness was away for a visit she could not read wit¬ 
ness’ letters and witness printed them; witness herself read 
to her grandmother; witness read her biographies of peo¬ 
ple; she w’as interested in men like General Grant and 
Abraham Lincoln, and w’itness read to her these and papers 
such as the Literary Digest and Forum, she liked political 
news; witness does not know whether that is a rather 
notable reading list for an old lady but grandmother was 
considerably interested in things; she could not get out 
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very much and she never lost her interest; she liked to hear 
about what was going on; grandmother first required such 
care as one would give to a sick person the winter we came 
to Tilden Hall, that was the last winter that I whs with her; 
before that she had to have someone always at the table 
with her to fix her food for her because slie could not 
164 see distinctly, that was the winter of 19^9 and 1930; 

when grandmother required care mother took care of 
her; witness did also; they took turns; witness|had the ex¬ 
clusive care of her grandmother when witness’ mother went 
down to join witness’ father in New Orleans in November of 
that vear and until Christmas when them came back Christ- 

• i 

mas Eve; witness had to relieve the maid, somebody had to 
be with grandmother in her apartment all of fhe time be¬ 
cause she did not like to use the telephone and tihen witness 
had to read to her and to find out what she wanted to eat 
for the day and order her meals, and do her Christmas 
shopping, and write notes for her, and read the newspapers 
to her, the maid could do that but she could noj read other 
books very well, she was not well educated; that was in 
November to December, 1929; when witness wpuld relieve 
her mother witness either played the victrolaj for her or 
read to her, or fixed her knitting if she dropped Iher stitches 
and sat up with her; witness was at Jamestowii during the 
period other last illness in 1930; what precipitated her final 
illness was this: one afternoon when witnessj was in the 
room next to her she was lying down and she usually waited 
until 4:00 o’clock for witness to help her off !of the sofa 
into a chair and she got up for some reason—‘witness did 
not hear her—and she put her hand on the arm j)f the chair, 
she thought it was the inside arm of the chair land she sat 
down and it was the outside arm of the chaif so she sat 
down on the floor beside the chair instead of in it; in the 
latter stages of her resulting illness she needed a lot of 
care; witness is afraid she suffered a good deal; to be 
moved in bed they had to have a sort of a sling under her 
and it took one person on each side of the bed to move her 
and whoever was giving her medicine and other things had 
to be there too; it took three people to do anything for her, 
the three people were whichever ones she was having at the 
time and witness’ mother and witness; witness herself 
actually participated in her care constantly; witness had to, 
she means two people could not have done it by themselves; 
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during that period witness was engaged in no social activi¬ 
ties; witness recalls that when her grandmother died wit¬ 
ness stayed in Jamestown, that was not because witness 
had any social engagements in Jamestown, she had none, 
she has not accepted any invitations to dances or anything 
like that since; “grandmother had a feeling about that sort 
of thing, you know”; witness did not come to her 
165 grandmother’s funeral because witness felt the same 
way about funerals, about having to go to sec some¬ 
body buried that grandmother did; witness did not go to 
witness’ grandfather’s funeral; grandmother would not let 
witness go to that and neither did grandmother go; witness 
did not intend to show any disrespect or lack of affection to 
her grandmother, she would not have wanted witness to go. 

And on cross examination said witness testified that she 
is the onlv grandchild that her grandmother had and is now 
23 vears of age; she first heard that she had an uncle when 
she was six or seven, and Dr. Gunnell then told her not to 
ask questions about him as it was not agreeable to her 
grandmother; witness does not know when she first learned 
she had a Godfather, witness supposes it was when she 
asked who her Godfather was; she does not remember 
whether it was at Confirmation and could not tell when it 
was; witness knew she had an uncle, she was very little 
when she did not know she had an uncle. 


(Thereupon the court interposed and developed the fact 
that Colonel Barnes was not her Godfather at Confirmation 
but at Baptism.) 


Witness habitually refers to her uncle as “Uncle Rov”; 
witness has referred to him in her testimony as Colonel 
Barnes because she thought that was the way she should 
refer to him to strangers so they would know whom she was 
talking about; witness lives in the home with her father 
and mother, Colonel and Mrs. Brooke and they maintain her 
and furnish her with money, etc., she usually goes away 
in the summer and they take care of the expenses at the 
summer resorts; witness has no estate of her own though 
her great uncle, Walter Chew left her $1000, if that is an 
estate, and her grandmother Brooke, her father’s mother 
left part of her estate so that witness’ father would get 
the interest from it during his lifetime and at his death 
that portion would go to witness; that portion is $15,000. 
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And thereupon the caveatee produced as a witness Henry 
F. Taff, who testified on direct examination that he is 
general superintendent of the Western Uniofi Telegraph 
Company at Washington and has been connected with the 
telegraph company here 50 years this fall; he was manager 
here from 1903 until about 1917 and general superintendent 
since that date to the present time; he is familiar with tele¬ 
graphic practice in regard to preservation of original 
messages filed with the telegraph company; that 
166 practice is uniform throughout the United States; 

certainly since February 1st, 1914 whed it was pre¬ 
scribed by regulations of the Interstate Commerce Commis¬ 
sion ; that practice is that messages, telegrams] cablegrams 
sent at the public rates of all classes are preserved for a 
period of one year, then they are destroyed; telegrams do 
not remain in the files of the telegraph company more than 
approximately 13 months after they get there unless there 
is an extraordinary situation such as an emergency which 
might delay the destruction for a very brief period, but on 
account of the enormous volume of telegraph messages at 
Washington, the lack of space as well as thd system of 
destruction makes it imperative that they be disposed of; 
an extraordinary reason would be that if they had been 
subpoen-ed in a law suit or if some investigation such as a 
congressional investigation was being made, | destruction 
might be delayed; if a call is made today upon the telegraph 
company to produce telegrams dated 1913 and 1912 file 
inquiries in the United States the telegraph company would 
have no means of complying with the request; witness’ job 
with respect to the records of the office is a lpcal one but 
his duties include general services on company matters in¬ 
volving its legislative regulation, legislative interest, its 
relations to the Interstate Commerce Commissijon and with 
the Weather Bureau concerning nation-wide Weather Bu¬ 
reau service with the standard time distribution throughout 
the United States, with its foreign cable service |of the State 
Department and in collateral questions which might come 
up with the United States government at Washington. Wit¬ 
ness has from his position a general knowledge that the 
system of destruction is uniform throughout j the United 
States with the single exception of the State |of Pennsyl¬ 
vania where the records are preserved for a period of two 
years instead of one; the practice has not been! confined to 
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the year 1914 and subsequent years, it goes back certainly 
for 25 years; the destruction which witness has testified to 
does not include merely the relay of copies of the delivered 
message, but also the original message as filed by the sender. 

Thereupon on cross examination said witness testified in 
answer to an inquiry as to the practice of destruction of 
messages as it existed in California and specifically in San 
Francisco or Oakland prior to 1912, that while he does not 
recall the particular places counsel have mentioned that in 
the process of the investigation of innumerable complaints 
involving irregularities in the service we have con- 
167 tinually found complaints were made too late to find 
the record of the message in existence at the origin 
because of the practice of preservation for only one year; 
that has been general throughout the United States with the 
exception of the State of Pennsylvania. 

Thereupon on further direct examination said witness 
identified the paper which was caveatee’s exhibit marked 
for identification Exhibit No. 14 and the standard day let¬ 
ter receiving telegraph blank of the Western Union Tele¬ 
graph Company appropriate for the handling of day letter 
telegrams as received, it is the receiving or deliver copy 
that is delivered to the addressee, the paper marked for 
identification caveatee’s Exhibit No. 15 is the receiving 
blank form for the reception of full rate telegrams as 
delivered to addressee, the two blanks are alike except that 
the latter is for the full rate message otherwise witness’ 
former answer applies; the papers marked for identifica¬ 
tion caveatee’s Exhibit No. 17 and No. 19 are standard 


telegram receiving blanks for night letters for the Western 
Union Company and are the forms on which messages arc 
received for delivery to the addressee; witness is familiar 
with the forms of the Postal Telegraph Company, their 
blanks come under witness’ observation repeatedly, many 
of their messages because of their not having offices at the 
point of destination are transferred to the Western Union, 
and in that event are written on their forms when trans¬ 
ferred to the Western Union for onward forwarding. 
Over caveator’s objection witness testified that the paper 
marked for identification, caveatee’s Exhibit No. 22 is 
the standard receiving message form of the Postal Tele¬ 
graph Company for night lettergrams and is the copy 
which is customarily delivered to the addressee and so is 
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the paper marked for identification, caveatee’sl Exhibit 18; 
the significance in the case of each of these telegrams of 
the place which is first printed upon the fonp at the top 
is that it is the place of origin of the message, the point 
where the message was sent from. 

i 

i 

i 

And thereupon the caveatee produced as a ivitness Mrs. 
Lillian C. Moorehead, who testified on direct |examination 
that she is the widow of J. Upshur Moorehead! and lives at 
1713 K Street, and has lived there for 41 years in the same 
place and is a first cousin of Colonel Barnes and Mrs. 
Brooke; witness’ father and their mother were|brother and 
sister; witness’ father was John J. Chew whose sister was 
Mrs. Gunnell; witness was subpoenedi by Colonel 
168 Barnes to testify in this case; she has been here in 
attendance for five days since Tuesday |of last week 
and has not been asked to take the witness ^tand on his 
behalf; she has known Mrs. Brooke always, intimately for 
about 20 years, witness should say before that about 1909 
or 1910; witness always thinks of them as liying at 20th 
and F Streets, that was Dr. and Mrs. Gunnellj’s old home; 
witness remembers their living one winter on O Street, 
that would be about 20 years ago; witness knew them very 
well during all the years of her married life and saw them 
constantly, perhaps once a month, perhaps j more often 
than that; witness has known the Brookes whbn they have 
lived elsewhere at the Martinique one winter land witness 
saw them at Blue Ridge Summit; Mrs. Brooke, one sum¬ 
mer; witness remembers very well their living at Tilden 
Hall and remembers they lived out on Grafton Street re¬ 
cently and has seen them out of town off and on|; witness has 
stayed with them in Florida in Jacksonville foy a few days 
on her way to Miami where she was visiting her sister; 
during the period of witness’ acquaintance with Mrs. 
Brooke Colonel Barnes name was mentioned only once and 
that was when witness asked Mrs. Brooke if she had heard 
that he was married; she said she had heard;|that was aril 
she knew, that was the only time his name was ever men¬ 
tioned that witness remembered; witness would not say 
that she noticed any refraining from mentioning his name; 
witness knew Mrs. Gunnell very well; witness’ friendship 
was with both of them; Mrs. Gunnell was witness’ own 
aunt; witness frequently called on her when Mrs. Brooke 


i 
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was not there; witness never heard Mrs. Brooke mention 
Colonel Barnes; witness’ father died about 1912, possibly 
it might have been 1913; witness heard him speak of Col¬ 
onel Barnes only once years ago when he told me he had 
been warned—(Before being interposed, the witness was 
stopped.) Mrs. Gunnell was a very delightful woman, very 
keen and alert mentally, very frail physically; she was not 
a meek and submissive type that could be dictated to and 
witness ne^er observed anything that led her to think so 
and saw no conduct on the part of her daughter indicating 
any domination over her mother; just a year ago Easter 
Sunday witness spent with Mrs. Gunnell; she was very 
mentally alert then; witness called with witness’ youngest 
son, 12 years old; they stayed about an hour and had a 
very nice conversation with her, especially Mrs. Gunnell 
and witness’ boy because they had never met; witness’ 
other soils who are 20 and 16 have often been to see 
169 her but the youngest boy never had so he enjoyed 
his conversation; she asked about his school and 
he said he went to St. Albans; asked him who his friends 
were, whom he liked and whom he played around with; if 
‘‘Lillian” is referred to in the correspondence to Mrs. 
Gunnell it might refer to witness who does not know of 
any other Lillian in the family. 

And on cross examination said witness testified that she 
was a very great friend of Mrs. Brooke and that she has 
never really known Colonel Barnes and has never met Col¬ 
onel Barnes’ wife, she has no recollection that Colonel 
Barnes and his wife were stationed here in Washington in 
1920 to 1923 or thereabouts and has never heard of it and 
did not know that they were here; witness never saw any 
evidence of dominating character on the part of Mrs. 
Brooke; recently Colonel Barnes called to see witness; he 
then mentioned the fact that he was in town with his wife 
and had been for several years but witness had not met 
her and witness told him quite frankly that of course she 
did not know he was here. Asked, “and when he said 
‘why, of course,’ and called you by your first name ‘you 
did know it’ what did you say?” Witness said she did not 
because witness really did not know it; witness certainly 
did not say to him that witness would have been pleased to 
meet his wife for that would have made a break between 
witness and Mrs. Brooke; witness said nothing like that; 
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witness was subpoened by Colonel Barnes; witiness did not 
confer with Colonel Barnes’ counsel; witnessj declined to 
visit his office. 

Thereupon on interrogation of the court said witness 
stated that at Colonel Barnes’ recent visit tcj her he ad¬ 
dressed her by her first name “Lillian”; witness had met 
him, of course, in her youth but hadn’t seen bim to speak 
to him for over 20 years; as a child witness Had met him 
and then he called her Lillian. 

And on redirect examination said witness testified that 


Mr. Moorehead died in 1919; Colonel Barnes galled on her 
after this suit began and witness assumed thdt he wished 


her to help him in his suit; witness had no note bf sympathy 
nor any word from Colonel Barnes when her husband died. 


Thereupon caveatee produced as a witnesi Walter A. 
Gawler, heretofore produced as a witness on behalf of the 
caveator who testified on direct examination that he is the 
identical Walter A. Gawler who was sworn as ja witness on 
Colonel Barnes’ behalf; his firm had charge of the 
170 funeral in 1922 of Dr. Gunnell; he hasj the records 
pertaining to that funeral with him; ov^r caveator’s 
objection witness testified that the total undertaking charge 
of witness’ firm for Dr. Gunnell’s funeral was $266.00, 
which included a black cloth covered chestnut casket, en- 

# i 7 

graved name plates, pine case, the necessary 'services for 
conducting a funeral, including embalming $150.00 and the 
cash disbursements by witness’ firm; services of body 
bearers $15.00, conveyance for body bearers $5.00; news¬ 
paper notices $5.00; removing flowers to church and cem¬ 
etery $12.00; motor hearse to church and cemetery $16.00; 
six motors or limousines at $10.50 each or $63.00, total 
$116.00, making a total of $266.00. It was not witness’ cus¬ 
tom at the time of Dr. Gunnell’s funeral to mahe a separate 
item of the casket cost; the bookkeeping custom of witness’ 
firm in that regard was to include the necessary services 
with the casket and outer case and the total $150.00 in¬ 
cluded other matters besides the casket and also the casket. 


With regard to Mrs. Gunnell’s funeral last | fall, in the 
witness’ opinion as an undertaker of long experience there 
was no respect in which what was done for ijlrs. Gunnell 
was inappropriate, there was no evidence of niggardliness 


or economy in the manner of the conducting of the funeral 


so far as witness’ firm had to do with it. 




160 


MARY F. BROOKE VS. JOSEPH F. BARXES. 


On cross examination said witness testified that he him¬ 
self did not attend Mrs. Gunnell’s funeral, nor that he re¬ 
members did he attend Dr. Gunnell’s funeral; the Gawler 
establishment never conducts a funeral that could not be 
called respectable; in the case of Dr. Gunnell there was a 
church ritual in connection with his funeral, St. John’s 
Episcopal, 16th & H; the firm’s records show that the ar¬ 
rangements for Dr. Gunnell’s funeral were made by Mrs. 
Brooke; at least the bill is charged to her. 

Thereupon caveatee production as a witness Mrs. Beall 
Dangerfield Hall, who testified on direct examination that 
her maiden name was Dangerfield and she is a relative of 
Colonel Barnes and Mrs. Brooke; about a fifth cousin; wit¬ 
ness’ grandmother was a great aunt of Mrs. Brooke’s 
mother; the relationship is traceable through the Chew 
family and the Mackell family of Georgetown; witness 
lived as a girl in Alexandria and now lives in Annapolis; 
witness’ husband is Lieutenant Commander Hall of the 
Navy; witness knew Mrs. Gunnell; when witness was a girl 
tliev did not see much of Washington as there w’as not as 
readv communication between Alexandria and Washing- 
ton as there is today; witness was married in 1913 
171 and her twin boys were born in July 1914; when the 
witness had been married about two months she 

i 

was living in Cazenovia, New York, and met Mrs. Brooke 

and her familv there and little Hallie, thev were there for 

the summer; Mrs. Lillian Moorehead was there; from that 

time on witness and her husband came to Washington to 

live; her children were not then born; she knew Mrs. 

Brooke then and saw her everv dav or so from the fall of 

* + 

1913 to July 1914, both at witness’ home and at her home; 
witness lived at the Decatur Apartments at 20th or 21st 
Street and R Street; Mrs. Brooke was living in the old 
house now torn down at 20th and F Streets with her 
mother; during that period witness was down there every 
week or so and she saw Mrs. Gunnell and saw Mrs. Gunnell 
and Mrs. Brooke together and has eaten more or less there; 
has never stayed there over night; Mrs. Gunnell did not 
seem an old woman then; witness always understood Dr. 
Gunnell was a great many years older than she; he was 
very feeble; she was not; she was always very alert, charm¬ 
ing and hospitable; witness never heard that her eyes were 
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not all right then; when witness took meals iii that house 
it was at Mrs. Gunnell’s invitation; witness jthinks both 
Mrs. Brooke and Mrs. Gunnell wanted her but; she got the 
invitations from Mrs. Gunnell; in the conduct of their 
meals as between Mrs. Brooke and Mrs. Gunnell, Mrs. Gun- 
nell was the head of the household; Mrs. Brooke would 
probably ask her mother to invite witness but witness does 
not know; at the dinner table Mrs. Gunnell I alwavs en- 
tered into the conversation; usually conversation was 
addressed to Dr. Gunnell because he was a little old and 
they wanted to make him feel he was a part of it; witness 
saw Mrs. Gunnell and Mrs. Brooke together ipany times; 
witness never saw Mrs. Brooke give any directions to her 
mother; her mother was always the head of the house; 
witness never saw any instance in which Mrs. Brooke dom¬ 
inated Mrs. Gunnell; Mrs. Brooke was always very anxious 
to care for her mother, to look out for her and do for her. 

j 

“Q. What was Mrs. Gunnell’s attitude towards her 
daughter? A. Of love and affection, and dependence, 
more. 

; 

Mr. Ansell: What was that last part of the|answer? 

i 

(The reporter read the answer of the witness as he 
thought he had heard it, as above recorded.) 

Mr. Lesli: What she said was 4 affectionate dependence.’ 

; 

172 Q. Will you recall what you said? We heard if 
differently here. A. Affectionate dependence.” 

Witness often attended social affairs with Mrs. Brooke 
and witness has seen her often leave social affairs in the 
afternoon because her mother and father always wanted 
to ride in a little car which Mrs. Brooke droye for them 
in the afternoons so they could get out together; Dr. Gun¬ 
nell was verv old then; witness has never been invited bv 
Mrs. Brooke to the household without a prior consultation 
with Mrs. Gunnell; witness never knjew Colonel 

173 Barnes; witness never heard his name spoken at 
the house; neither at the house or elsewhere did Mrs. 

Brooke ever volunteer a remark about her brother; that 
period of intimacy was ended when Mrs. Brobke went to 

11—5553a 
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tlie Philippines sometime in 1914; witness has seen them 
since in Jamestown, Rhode Island and in Washington; 
witness lias seen Mrs. Gunnell since at Blue Ridge Sum¬ 
mit or Monterev—thev are all right there together—wit- 
ness saw her in Monterev Inn last summer a vear ago: 
witness used to go to her room and talk with her when 
Mrs. Brooke was away for a few davs; she missed Mrs. 
Brooke but said she had no right to because Mrs. Brooke 
was with her so much she thought she ought to have a 
little holiday so she could be with her husband; before 
witness went to Monterev Mrs. Brooke had told witness 
that Mrs. Gunnell was there and had asked witness to 
please go in and see her mother and talk with her when¬ 
ever witness could and let witness’ bovs go in and talk 
to her too; witness did so and so did her boys; she said 
a great deal to witness about her affection for her daugh¬ 
ter; the first time witness went there she was lying down 
because she said she had to lie down in the afternoons, 
but she did not have to sleep and she showed me four 
letters she had gotten, two from Mrs. Brooke, both written 
the same day, one from Mrs. Brooke’s daughter and one 
from Colonel Brooke; and she said how much she missed 
her and she told witness she was so sorry that she did 
not have a daughter rather than just two boys, although the 
bovs she thought were verv sweet; she said that for daugli- 
ters there were no sacrifices too great for them to make 
and since Mrs. Brooke was a little child and she first held 
her in her arms that she had never been anything but a 
comfort to her; when the time for her daughter to come 
back approached she told everyone that she knew in the 
hotel that her daughter was coming; she was so happy 
over it; witness was there when Mrs. Brooke came back; 
at that time Mrs. Gunnell could hardly see at all; she had 
a cataract and they would help her along when she came 
down the steps or into the dining room; everything was 
arranged verv comfortably in her room and then in the 
dining room her table was just as you went into the door 
because witness imagines she was a little embarrassed 
having to have her food cut and things like that that she 
couldn’t do well herself, so just as you came in it was 
a little in the corner so that she did not have to be mixed 
up with all the guests at a little private table; in the entire 
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period of witness’ acquaintance with Mrs. Gunnell 
174 and Mrs. Brooke witness has never seen anythin" 
of domination of Mrs. Brooke over Mrs!. Gunnell. 

On cross examination said witness testified tljiat Mien she 
first met Mrs. Brooke at Cazenovia in June,! 1913, Mrs. 
Brooke’s mother was not there; Colonel Brooke was there 
part of the time; Mrs. Moorehead was there; iwitness was 
at her husband’s aunt’s home which had beeh given wit¬ 
ness for the summer months; witness does not know whv 
Mrs. Brooke happened to be there; witness did not take 
meals at Mr. Gunnell’s home every week or go; she was 
there every week or so; witness’ knowledge of'conferences 
between Mrs. Brooke and her mother before she would be 
invited was that Mrs. Brooke took Mrs. Gunnell aside then 
Mrs. Gunnell came in and invited witness hnd witness 
imagined that that was what they were saying; witness’ 
mother accented the name Gunnell on the fhtst. svllable; 
witness is 39 years; witness was just married wjien she was 
at Cazenovia; witness saw Mrs. Brooke at Blue Ridge Sum¬ 
mit at 1929 and at Jamestown, Rhode Island the same 
year and at the latter place two years before that, but 
just before witness went to Blue Ridge Summit she left 
Jamestown where she had seen Mrs. Brooke; jvitness and 
Mrs. Brooke went socially in the same circle at Jamestown; 
they all had Ihe same friends but witness was only there two 
days before Mrs. Brooke—before witness left and witness 
invited Mrs. Brooke to dinner one of those two nights; Mrs. 
Moorehead was not at Jamestown; witness does not know 
whether Mrs. Shepard was there; she knows hetf and knows 
they have a home or cottage in Jamestown each vear; at 
Jamestown in 1929 witness and Mrs. Brooke did not give 
parties nor at Blue Ridge Summit; witness is Hot living in 
Washington now; Mrs. Brooke has some of the same friends 
witness has; Mrs. Brooke has lived here longer! and knows 
more people than witness does but they have some of the 
same friends; before today the last time witness saw Mrs. 
Brooke was when witness was staying with witness’ sister 
in Washington about twZ weeks ago; before that witness 
had not seen her since at Blue Ridge Summit, but they 
had written to each other; witness always writesjher Christ¬ 
mas; witness’ son was Mrs. Brooke’s Godson;! the period 
of time that Mrs. Brooke used to leave sociajl functions 
to take Mrs. Gunnell out or ride with her in thejautomobile 
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was when witness first came to Washington to live in the 
fall of 1913; then witness also saw Airs. Brooke when wit¬ 


ness was living at the Avondale at Washington when 
175 she had gone away and come back to live about 1920; 

witness does not know to whom the machine in 1913 
belonged, but it was a little electric that witness under¬ 
stood was gotten to take the two old people out riding in 
so that they could get out in the afternoon for a little fresh 
air. 


“Q. And here in AVashington, did you and Airs. Brooke 
give parties, in which you entertained each other and 
other friends? A. AA’ell, I am not living in Washington now, 
but we go with the same—she has some of the same friends 
I have. Of course, she has lived here longer and she 
knows more people than I do, but we have some of the 
same friends.” 




“Q. In these parties that you and Airs. Brooke have 
given for each other, are- 

Air. Lesli (interposing): I beg your pardon. The wit¬ 
ness has not said that. The parties have all been from 
counsel and none from the witness. 

Air. Ansell: 

Q. You said you did not give any such party? A. No.” 

And under interrogation by the court said witness testi¬ 
fied that she had spent her young days in Alexandria where 
she was born and that her maiden name was Dangerfield. 

Thereupon the caveatee produced as a witness George 
R. Linkins, who testified on direct examination that he is 
the identical George R. Linkins who was sworn several 
days ago in connection with the formal proof of the will; 
the witness drafted the will; Airs. Gunnell either called 
the witness up or came in the office—witness does not re¬ 
member now—and said she wanted witness to draw her 
will, and witness went down to the house, witness thinks 
she left word in the office, she did not tell him in the office, 
and talked to her about the will and she gave witness the 
data; witness had been to the house before number of times 
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in connection with rents; witness’ firm collected rents for 
some properties that the Gunnells owned; Witness had 
known them, Dr. Gunnell and his wife almost ever since 
he can remember anybody; Dr. Gunnell as far as 

176 witness could remember anvbodv and Mrs. Harriet 

* %> i 

P. Gunnell for a while before she married Dr. Gun¬ 
nell; Mrs. Gunnell herself gave the witness the instruc¬ 
tions upon which he drafted that will; nobody Assisted her; 
witness did not receive instructions from any person other 
than Mrs. Gunnell at any point in the matter land did not 
deal with anyone else about the will but Mifs. Gunnell; 
the will was drawn in accordance with her instructions; 
it was brought to her and she signed it and jsaid it was 
her will. 

And on cross examination said witness testified that he 
was a member of the Bar but not in general practice; prin¬ 
cipally a real estate man; the properties the Gunnells 
owned, the rents of which witness’ firm collected were one 
house on 20th Street and one house on E Street; witness 
did not look after them personally, they have k rent man¬ 
ager and a rent department in the office but witness went 
there several times, something came up about repairs, wit¬ 
ness does not remember what but witness was there several 
times; witness would not be able to say how'much rent; 
witness had never done anv legal, strictlv legal as distinct 
from real estate business with Mrs. Gunnell before he 
drafted her will. 

And on redirect examination said witness testified that 
the houses for which they collected rent were; just small 
houses rented to colored tenants. 

i 

! 

177 Thereupon the eaveatec produced as a witness the 
caveatee herself, Mrs. Marie Fauntleroy Brooke, 

who testified on direct examination that she Was born in 
1883 in Washington; in her earlv life she livckl with her 
grandmother Chew, her mother’s mother, first oh the corner 
of II and 17th Streets, where is now the Transportation 
Building, then at 1709 II Street, one block below. Grand¬ 
mother Chew’s family consisted of witness’ ifiother, who 
was a widow, witness’ brother, witness’ uncles John, Louis 
and Walter. Uncle John Chew was not married when they 
lived in the first house; when they lived at 1709 H Street 
he had married. Witness’ uncles were working and con- 

i 

i 

i 

i 

I 

i 

_i_ 


166 


MARY F. BROOKE VS. JOSEPH F. BARNES. 


tributing to grandmother’s support and also gave witness’ 
widowed mother a small allowance each month. Grand¬ 
father Chew’s name was Robert or Richard C. Chew; he 
had been Chief Clerk of the State Department at $1200.00 
a vear, as mv grandmother afterward told me. They were 
very poor, with a family of nine children, one of whom died 
at 16; the eldest son died during the Civil War and grand¬ 
mother Chew took copying from the State Department to 
help out and support her family, working at night, as she 
told witness. In 1891 when witness’ mother married Dr. 
Gunnell witness was seven. Thev went to live at 600-20th 
Street, with Dr. Gunnell. The first year after witness’ 
mother married witness went back to her grandmother 
Chew for instruction, witness’ brother taking her down 
on his way to school and calling for witness late in the 
afternoon after he had played with his friends and taking 
witness home to dinner; witness’ brother was then going 
to Emerson Institute or Friend’s School; afterwards wit¬ 
ness went to Miss Dorsev’s School on Eve Street, then to 
Mrs. Stewart’s on N Street; witness had not gone to school 
before her mother’s marriage. The relations between wit¬ 
ness and her brother were very happy, very normal; they 
played together in a way; witness was 4 1 /, years younger 
but they were always together in the home; in the evening 
witness’ father would read Dickens to them when they were 
young; then as they got older they played Euchre (by 
“father” witness means her step-father, who was the only 
father she has ever known); later witness and her brother 
played whist with father and mother; witness recalls when 
her brother went to West Point; that did not make any 
break in the pleasant relations; witness was delighted to 
have a cadet brother; she corresponded with him; there 
was no unfriendliness; witness heard her counsel 
178 read to her brother when he was on the witness stand 
what purported to be a portion of a school-girl let¬ 
ter to her brother; she recalls writing it; she was home 
from school on account of a cold and wrote him “Mv dear 
cadet brother, I hope and I trust you feel gav, that is the 
word tfyat describes my emotion when I can’t go to school 
the whole day;” witness does not recall the rest of it; that 
was when her brother was in his Plebe or first year at 
West Point; witness went to see him frequently while he 
was up there whenever she got a chance; she recalls his 
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graduation; when lie had graduated from Enierson Insti¬ 
tute he was the valedictorian and witness amjl the family 
were very proud of him; graduating from West Point lie 
did not stand as high as he should have in comparison with 
his first year’s standing when he was No. 1 jin his class, 
to the great delight and pride of witness’ j father and 
mother; his standing had dropped so that he did not make 
the engineer corps as witness’ father hoped he would; the 
engineers at that time the witness thinks were jtlie first five 
men in the class; since then the corps has beenj so enlarged 
that the number taken in the engineer corps is much 
greater; below the engineers come the artillery and wit¬ 
ness things he was well above the middle of his class but 
he did not graduate with honors; when he graduated from 
West Point father and mother both realizing there are 
perfectly permissible debts incurred by cadets in the Acad¬ 
emy and equipment as officers of the Army acbeded to the 
request of witness’ brother to advance him money; witness 
knew of that at the time and heard it discussed; later than 
that in about the same period witness hearc} of further 
financial transactions; a source of witness’ jinformation 
was that she heard her father’s (Dr. Gunnell’sj) end of the 
telephone conversation at the National Metropolitan Bank; 
she did not hear from her brother; at that timb she did not 
see anything he had written; when he wrote his letter of 
explanation to his mother witness saw th$t; witness’ 
mother gave it to her to read and it was disciissed in wit¬ 
ness’ presence; the letter from witness’ brother w r as writ¬ 
ten from Key West, Florida about the time it would take 
to write a letter after this telephone conversation, about a 
week; he had graduated in February 1901 and!had gone to 
Fortress Monroe and then to the Buffalo Exposition, where 
he was taken ill with typhoid and the family all joined him 
there and after his sick leave he went to Ke\1 West, so it 
must have been about a vear after his graduation that this 
letter was written to witness’ mother;|witness did 
179 not keep the letter, does not know where it is today, 
and has made search of all available letters of wit¬ 
ness’ mother; witness has turned over to her attorneys all 
the letters she has found and this letter wa^ not among 
them; over caveator’s objection witness testified that this 
letter contained witness’ brother’s explanation to his 
mother why he had sent a draft on his step-fbther to the 
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National Metropolitan Bank for $500.00; that he had gone 
on a note of a Captain or Lieutenant Butner then stationed 
with him in Key West as the result of a card game; that is 
witness’ full memory of the letter; at that time witness 
knew her brother's handwriting; she also heard the matter 
frequently discussed in the family; witness thinks it was 
April, May or June of 1901 that witness’ brother was ill 
at the Buffalo Exposition; witness went there with her 
father and mother; witness went to see him everv day in 
the hospital and sat with him when her father and mother 
were not present and read to him; witness afterwards 
drove out with him when he was able to go out for a drive 
though still on duty in the hospital; there was not the slight¬ 
est difficulty or friction between witness and her brother; 
witness was married in December 1906 to Lt. Mark Brooke 
at St. John’s Church, Washington; witness’ brother had 
written a very pleasant letter congratulating witness when 
she became engaged; witness’ brother was in the Philip¬ 
pines when she was married; he wrote witness he was go¬ 
ing to bring her a wedding present and gave her a set of 
Satsuma china, a lovely table cloth and napkins, a lovely 
wedding present. Lt. Brooke had been entertained in wit¬ 
ness’ mother’s home before she married him; they first 
went to New York for a wedding trip and then returned 
and said good-bye to witness’ parents and sailed to Havana, 
Cuba. Col. Barnes was in the Philippines at that time. 
The absence of witness’ brother from the wedding was not 
due to any astrangement; he was simply away; witness 
staved in Cuba for two or three months; she came back in 
advance of her husband because her mother wrote her of 
her great loneliness on their first separation; it is not 
true, as suggested, that witness came back when she did 
because of the approaching birth of her child; she was 
riding horseback in Cuba and was absolutely well; her 
child was born the 24th of September; she was christened 
in witness’ room bv Dr. Colton Smith of St. John’s Church, 
witness’ mother and father being the only ones present 
with witness’ husband and the nurse; at witness’ request 
witness’s brother was her child’s godfather and the god¬ 
mother was Mrs. Larned, with whom witness had 
180 become acquainted through witness’ brother’s 
friendship with her; she was the wife of the profes¬ 
sor of drawing at West Point and had placed a carriage at 
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the disposal of witness’ mother during* Mr. Earned’s ab¬ 
sence from West Point and invited witness and! her mother, 
through friends of witness’ brother, to visit het throughout 
the four vears of his stav at the Academv. Witness hus- 
band’s next station was at West Point, where he was assist¬ 
ant instructor in militarv engineering; witness’ brother’s 
station at the time was West Point; witness’land he met 
practically every day; the Brookes had married officers’ 
quarters and her brother bachelor quarters; witness re¬ 
members she helped put up the curtains there but doesn’t 
remember whether her brother had one room pr two; wit¬ 
ness’ brother came to the Brookes’ house not pnly by invi¬ 
tation but as a member of the family; the Brookes would 
come back from horseback riding and find him in the li¬ 
brary reading and smoking; he was welcome;jwitness did 
— see anything of his friends; witness’ brother asked wit¬ 
ness to invite Miss Hilda Grcgorv to stav with iwitness and 
witness entertained her for a week-end or overnight for a 
hop; a Mrs. George Bell and her daughter, Miss Fannie 
Bell, were invited to the Brookes’ house; witness went up 
the last of October 1907 when her child was little over 
a month old with a trained nurse; witness tljinks it was 
two years, both she and her brother were stationed at 
West Point; witness recalls Miss Shepard visiting up there 
and accounts for the fact that Miss Shepard | visited her 
without seeing her brother because Miss Sliepaifd was there 
in the summer and as Colonel Barnes had testified (in the 

# j x 

witness’ hearing) witness would not otherwise have re¬ 
membered it; he was away at camp during the summer; 
witness’ mother and father visited her each summer for all 
summer and twice in the winter time they came up for 
short visits; witness rem-bers Miss Edith Sanger; witness 
knew her very well when witness was a small girl and she 
was a grown girl; witness has not had any conversation 
with her since witness was married but witness has greeted 
her on the street and has twice been to lunchps with her 
at Mrs. Marlett’s but witness did not sit beside her or have 
any conversation; she is now the widow of Jahies Mande- 
villc Carlisle; witness did see her at times about which 
witness has been testifying; she came to thej house and 
witness went to her house and witness saw heij frequently 
as witness’ brother’s friend and was always ;very sweet 
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to her on his account; her father was General Joseph 
181 Sanger of a social standing which witness would say 
was the same as witness’ own; witness the daughter 
of a naval officer and she of an army officer; witness has 
never made any adverse comment upon her social standing 
nor ever object to her as a prospective sister-in-law; wit¬ 
ness considered that she and witness’ brother were en¬ 
gaged. In connection with witness’ brother’s illness at 
Buffalo, witness recalls that Miss Sanger sent him a book 
called “The Visits of Elizabeth”; neither witness nor her 
mother made any objection to Miss Sanger and had not; 
witness did not know Miss Gregory then; it was brought 
to witness’ attention that his intentions with regard to 
Miss Gregory were serious at West Point by witness’ 
brother; the next person of whom witness heard in this 
connection was Mrs. McLaughlin who has been referred to 
as Connie in the correspondence; witness met her and ad¬ 
mired her but never knew her; she was a guest at West 
Point of Captain and Mrs. Cassad; witness was in the room 
when her brother testified; witness thinks his testimonv 
was that it was Miss Gregory who was his first serious 
affair; witness made no objection to Mrs. McLaughlin and 
never made any either to her mother or to her brother; 
witness knew that his intentions to Mrs. McLaughlin were 
serious; her brother mentioned her name to witness once 
when he came to witness’ house on 0 Street; the sources of 
witness’ knowledge were her brother, her mother and fa¬ 
ther; witness’ brother came to her house on 0 Street and 
told witness of a verv terrible discussion with his father 
(Dr. Gunnell) and mother and said “I wish I could ask 
you to try and help me” and then went on to say “never 
mind, it is useless;” he told witness that father and mother's 
objection was to his marrying a divorced woman; as to the 
letters from witness’ brother bearing upon Mrs. McLaugh¬ 
lin, witness saw them at the times of their receipt; witness’ 
mother showed them to witness; witness made no sugges¬ 
tions to her mother with regard to them; witness’ mother’s 
attitude as known to witness was that she did not approve 
of the marriage of a divorced person; it was a deep dis¬ 
approval based on religious principles witness judges; wit¬ 
ness did not make any objection to her brother marrying 
anv one of the three voung ladies who have been mentioned; 
witness did make an adverse comment on one of them, Miss 
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Gregory, witness said she had the voice of a fdg horn; this 
was just after her visit to the witness and not jin her pres¬ 
ence; witness made no other adverse comment on anv one 
of them; in confining the statement to- these three 
182 young ladies witness did not make any Adverse com¬ 
ment on the others whoever they were; wjtness recalls 
that the Brookes came to Washington after Wesjt Point; wit¬ 
ness’ husband was assistant engineer commissioner of the 
District of Columbia four years; he had received his pro¬ 
motion to captain and was not over his entire tour at West 
Point; witness thinks it was 1910 they came to Washington 
and were here until 1914; they first went to liv|c at a house 
at 2036 0 Street, where witness, her husband ajnd daughter 
lived for a year or two, witness is not certaiij which, and 
then went back to witness’ home on 20th Street; the occa¬ 
sion for their going back home was that witnes^’ father had 
had a stroke at Atlantic City in the summer and her mother 
had the entire care of him then with not even practical 
nurses; witness’ father was ill almost every! summer at 
Atlantic City; while witness was living on 0 Stireet witness 
was at her mother’s home everv dav of her life and the 
baby was with her on visits when she could be jaken a long 
distance; while witness was home on 20th Strqet she knew 
of her mother’s correspondence with Colonel fearnes; she 
saw the original letters from Colonel Barnes as well as to 
him; she never told her mother what attitude to take on 
those letters and never suggested to her what jattitude she 
should take; witness has seen before the lettersjwhich coun¬ 
sel has introduced in evidence (ask- as to whether these 
were “selected” letters); witness’ mother was!in the habit 
of keeping all correspondence, even the envelops that bills 
came in in an old wardrobe in the 20th Street house; at 
the time of the sale of the house she went through all her 
papers and told witness she had made a package of selected 
letters for witness; witness’ mother took this package with 
her in her trunk to keep it with her until theyj were in the 
first house they occupied in Jacksonville; witness never 
heard of any selection being made before the one was made 
when the 20th Street house was sold in June 1925; witness’ 
mother gave witness the package in Jacksonville with a 
paper in her handwriting on the package; thisjwas during 
the first year thev were in Jacksonville and witness testi- 
fied, over caveator’s objection, that when shejturned this 

j 

i 

i 
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package over to witness she said “I want you to keep these 
and never use them unless Rov makes trouble for vou after 
my death;” witness was then coming to Washington to 
witness’ cousin’s wedding with witness’ daughter and wit¬ 
ness brought them up with her and took them to the Union 
Trust Company where she had a safe deposit box and put 
them in the box where they reawined until the tele- 

i . * 

183 phone conversation witness had with her brother on 
August 27, 1930, which made witness take them out 
and give them to her attornev, Air. Ogilbv; in that tele- 
phone conversation witness told her brother that Mr. Ogilby 
was anxious to get in touch with him and witness asked 
her brother where he would be for the next few days, that 
witness wanted to send him a copy of mother’s will and a 
waiver to sign; witness did not believe at that time there 
was going to be anv contest because of her brother’s verv 
sweet behavior on his last visit in Washington; what her 
brother said which lead witness to take the action she did 
was “send the papers to my lawyer, General Ansell; then 
witness went back to the safe deposit box and took out 
the package of letters and handed them to Mr. Ogilby and 
told him that on account of her brother’s remark witness 
was giving him this package to keep with the understand¬ 
ing that witness’ mother did not want anyone to see them 
unless it was absolutely necessary; subsequently Mr. Ogilby 
advised the witness by letter that he had turned the pack¬ 
age over to the collector (whereupon counsel explained to 
the court that the theory of counsel for the caveator was 
the package belonged to the deceased and should be turned 
over to the collector where they would be available for in¬ 
spection by both sides); witness never opened the package; 
it had the original address on it “for Marie in case Rov 
makes trouble after mv death”; referring to the letters re- 

ceived bv witness’ mother from her son in 1912 and 1913 
%< 

witness’ mother showed witness these letters at the times 
of their arrivals; she showed witness her responses; it 
was her custom to keep copies of her letters; witness knows 
she kept copies of her responses to these letters because 
witness has seen them; witness did not see her mother make 
the copies (and upon objection being interposed the offer 
of the copies in evidence was not presented); witness re¬ 
ceived a telegram from her brother and identified the paper 
marked for identification Caveatee’s Exhibit 14 as a tele- 
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gram received by the witness when it was delivered to her 
at the house at or about October 8, 1912; said telegram was 
thereupon offered and over caveator’s objection received 
in evidence; it reads as follows: 

Oakland, Calif., Oct. 8, ’12. 

Mrs. Mark Brooke, 

600 20th St. N. W., | 

Washington, D. C.: 

j 

Received mother’s letter so vou know!this wire is 

9 / 

184 only sent as it is vitally important. Miist have five 
hundred at once. Cannot go outside fof it. Can it 
be arranged. Please wire me Union League Club San 
Francisco and also forward money by telegraph to me 
there. Absolutely necessary. Request if delayed will do 
no good. Will write full particulars. 

R. 

i 

Witness knew who this telegram w r as froip when she 
got; it was from her brother; the “R” is for Roy. 

Witness identified the paper marked for identification 
Caveatee’s Exhibit No. 15 as a telegram received by her 
in ordinary course from the telegraph company! at or about 
its day and the said telegram was offered and! received in 
evidence over caveator’s objection; it reads as follows: 


“San Francisco, Calif., October 10, 1912. 


Mrs. Mark Brooke, 

600 Twentieth St. N. W., 
Washington, D. C.: 

No reply. Request answer at once. 
Commission. 


Imperative for 
R.” 


Witness did not wire $500.00 to her brother;! she replied 
to the last one of these telegrams; she had not replied to 
the first one; she preserved a memorandum of her reply 
and identified it as a paper theretofore markecl for identi¬ 
fication Caveatee’s Exhibit No. 16; she remembers that 
she was using the kind of black bordered paper upon which 
this memorandum was written at the time because it was 
shortly after her grandmother Barnes death; jthis memo- 
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randum is a copy of witness’ reply which she wrote at 
home and then went herself to the Western Union tele¬ 
graph office and copied it and handed it in at the window 
on the day of the receipt of the last telegram, the 10th. 

Thereupon said memorandum, Caveatee’s Exhibit Xo. 1G 
for identification was offered in evidence as the best evi¬ 
dence available of the reply but upon objection being inter¬ 
posed the offer was not pressed. 

Witness did not lend her brother $500. Thereupon the 
witness identified the paper marked for identification 
Caveatee’s Exhibit 18 as a telegram delivered to her Jan¬ 
uary 18, 1913 from the Postal Telegraph Cable Company 
and said telegram was offered and received in evidence 
over caveator’s objection; it reads as follows: 

185 “Jan. 18-13. San Francisco, Calif., Jan. 17-13. 

Mrs. Mark Brooke, 

GOO 20th St. N. W., 

Washington, D. C.: 


Louis guessed right ever since September mother and 
counsin Frank know reason if you don’t such telegrams as 
yours and Louis leave nothing to be desired. It was and is 
imperative. Need for six months only. Question of days 
now. Am frightfullv alone. You could easilv arrange at 
Riggs. 

R.” 


The reference to “Riggs” in this telegram is to 


Bank. 


Riggs 


At this period and with reference to the entire period 
down to Februarv 1914, witness had never had anv dis- 
agreeable discussions with her brother; witness had never 
made any criticism of her brother to him or to her mother; 
asked by her counsel as to her attitude to her brother, wit¬ 
ness testified that her attitude toward her brother was ab¬ 
solutely friendly: witness knew of his requests for money; 
thev did not embitter the witness as much as thev hurt 

mt % 

her; thev hurt witness because of the effect on witness’ 
mother and father; the effect was that it caused them 
great distress of mind and anxiety which was manifested 
by the fact that whenever a letter in witness’ brother’s 
handwriting came to the house witness’ mother would 
never open it before a meal. 
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As to the making of the will in January 1914, j witness had 

absolutely nothing to do; witness first knew of I it when her 

mother told her a dav or two before she interviewed Mr. 

* 

Linkins that she wanted to make her will; witness’ mother 
did not ask witness to do anything about it and! witness did 
not make anv suggestion to her about it; witness did not 
know when Mr. Linkins came to the house the first time he 
came to make her wishes known; witness knew when he 
came to have her mother sign the completed will; witness 
never communicated with Mr. Linkins about the matter at 
all; when he came with the completed will witness had no 
part in the transaction; witness may have pa$sed him in 
the hall; she has no memory of it but knows! she was in 
the house at the time; witness’ mother told witness what 
she was going to do and she afterwards read the will to 
witness; by afterwards the witness means after she had 
signed the will she read it to witness; at or abokit that time 
witness saw the will too; her mother handed it to her; 

this was after its execution; witness’ mother and 
186 witness went to the National Metropolitan Bank and 
put the will in mother’s safe deposit bpx with wit¬ 
ness’ father’s will; witness has never opened jt since; she 
has seen it whenever she went into the safe deposit box for 
her mother; witness does not recall any occasion when her 
brother, Colonel Barnes, departed from the fhmilv home 
with the blessings of the familv to marrv Mrs. McLaugh- 
lin; witness does not recall whether any such thing hap¬ 
pened; witness means by this that witness knoivs that this 
did not happen; the subject of Mrs. McLaughlip was under 
discussion with witness bv her brother at onlv tihe one time 
when he came to witness’ house on 0 Street; witness’ 
mother discussed Mrs. McLaughlin with witness verv little; 
witness’ mother and her father discussed it but not often 
in witness’ presence; Witness never urged; upon her 
mother that her brother should not marry Mrd. McLaugh¬ 
lin; witness did not voice objection to Mrs. McLaughlin 
upon any ground; witness last heard anything;about Mrs. 
McLaughlin in connection with her brother in hiis last letter 
on the subject to witness’ mother which has been produced 
here in evidence; witness’ saw this letter at or about the 
time of its receipt; its date, September 13, 1913, corre¬ 
sponds with witness’ memory as to the time; witness’ first 
heard of her brother’s marriage about three jvveeks or a 
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month after the date of his marriage, from Mrs. Kuhn; 
when witness heard of it she was with her mother in the 
library of their house on 20th Street; no one was there 

* m j 7 

excepting witness’ mother, Mrs. Kuhn and witness; wit¬ 
ness’ mother and witness were in the library of the 20th 
Street house with Mrs. Kuhn and in the conversation she 
spoke of witness’ brother’s marriage and witness said “lie 
is not married” and she said “Oh yes he is;” the witness’ 
mother quickly turned the conversation and they talked 
about other things; after Mrs. Kuhn left witness’ mother 
went up to her room and witness put her on the sofa and 
gave her ammonia and whiskey because she was so fright¬ 
fully upset; witness’ mother said “I know it is true;” wit¬ 
ness went to a store at Pennsylvania Avenue and 17th 
Street to see if she could get a service paper and they 
had none of the back dates and the next morning witness 
took her mother in her electric to the Library of Congress 
and witness and her mother went through the records of 
the service journals until they found the date of witness’ 
brother’s marriage; witness’ mother’s conduct was such 
as to indicate that she had no information about it: wit¬ 
ness’ mother felt it was true and she believed what Mrs. 

Kuhn had said; she had no information prior to the 
187 Kuhn conversation; witness’ mother was not with 
her when she first went to the store but she was with 
witness when she went to the Library of Congress the next 
morning; witness’ looked through the Armv and Navv 
Registers and the Armv and Navv Rolls and found it to 
be there recorded that her brother was married; witness 
took a copy of the record, which witness’ mother kept; 

before the Kuhn interview a member of the Tornev familv 

* % 

had said to witness “I hear that Roy is married” and 
witness said “Oh, no, he is not,” and he said “there was 
someone named Barnes” and witness said “there are sev¬ 
eral Barnes in the Army;” witness did not credit that in¬ 
formation and did not repeat it to her mother; witness did 
not hear from her brother after his marriage and up to 
the time she went to the Philippines, nor did witness’ 
mother hear to witness’ knowledge; witness sailed to the 
Philippines on the September boat, 1914 and up to that 
time the only information witness had was from the service 
journals; on the boat witness did not volunteer any remark 
concerning her brother’s marriage; several people on the 
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transport spoke to witness about her brother’s marriage 
and asked witness who her brother had married; witness 
said she had not even known that he was maijried and did 
not know the name of his wife; witness made ho scandalous 
remarks about his wife; the worst that witness said was 
that she did not know her nor care to know herj; as a matter 
of fact the witness did not know her and had never seen 
her. In the Philippines the Brookes were stationed at Cor- 
regidor, an island; witness first heard that her! brother was 
in the Philippines on the transport on the way across; he 
was sta-ioned at Camp Stotsenburg, about 100 miles from 
where the Brookes were; there was no social contact be¬ 
tween the two families; he was present with liis wife at a 
dance in Manila but witness did not see him ;| witness has 
heard that he had seen witness and left; witness’ husband, 
her daughter, and she went to Baguio for a vacation; meals 
are taken there in a large mess hall where jthe witness’ 
brother and his wife ate and so did the Brookes; witness 
did not speak either to her brother or to his wife; witness 
recalls the receipt by witness’ husband ofj the letter, 
Caveatee’s Exhibit 25, already in evidence; it is as fol¬ 
lows : 

! 

4 4 Camp Stotsenburg. 

April 8, 1915. 

Dear Brooke: 

Having seen in today’s paper of your leave for 
188 Baguio, and as I am taking up Mrs. Barnes on the 
9th, I am writing to call your attentioii to the fact 
that I insist that Marie discontinue anv further remarks 
relative to my affairs. 

Those credited to her already show such litter lack of 
family pride and consideration that our meeting cannot 
result in anything but unpleasantness. 

Am writing mother again, and Marie will surely recog¬ 
nize that she would not countenance such acts; on Marie’s 
part. 

If I hear any further similar reports, I wijl take such 
thought to muzzle Marie, that with all her pretended 
sweetness and 4 charity,’ she will regret it to her dying day. 
Sincerelv, 

J. F. Barnes. 


12—5553 a 
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You are probably not aware of the extent to which Marie 
has gone in her remarks, for I do not believe you would 
have permitted it. Will be glad to have opportunity to 
talk this over with you if you care to, but until Marie comes 
through with full and entire retraction, w’e naturally do 
not recognize her. 

J. F. B.” 

i 

Up to the receipt of this letter witness had not heard 
from her brother since he was married; witness replied to 
that letter; witness has seen the paper marked for identi¬ 
fication Caveatee’s Exhibit 16; it is a copy of letter wit¬ 
ness wrote to her brother in answer to her brother’s let¬ 
ter to her husband; witness made that copy; it w r as written 
immediately upon the receipt by the witness of her 
brother’s letter of April 8, 1915 and it is dated Corregidor 
before the Brookes went to Baguio and tliev went to 
Baguio shortly after the receipt of her brother’s letter to 
her husband; this reply was written the day the letter of 
April 8 was received; when writing that reply witness 
made a copy of it at the same time from the original; said 
Exhibit No. 26 (concerning which there w’as doubt as to 
whether it had been theretofore admitted in evidence) w’as 
thereupon again admitted and is as follow’s: 

“Fort Mills, Corregidor, P. I. 

189 “My Dear Roy: 

Although you have forfeited any consideration at my 
hands, I wish to send a letter containing a plain statement 
of facts. 

Your conduct towards mother and father in long vears of 
non-payment of debts, and wiiich culminated in your letter 
telling Mr. Heald to disregard your written pledge and to 
hand over monevs left bv Dannv to reimburse mother, w’as 
so contemptible that you yourself wrote you supposed they 
could never receive you again and that I would not speak 
to vou. 

After this vou endeavored bv letters and telegrams to 
get money from uncle Louis, Mark, and myself. 

Your behavior toward your familv in regard to vour 
marriage is as much a mystery to me now’ as when I first 
heard of it. I have never received the slightest explanation 
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of it. If you had no consideration for us, I should think 
you would have for the very unenviable position your wife 
occupies in the eyes of the world. Such secredy was inter¬ 
preted by your family, friends and relatives j in the only 
possible way, that you had married a woman whom you 
not only could not introduce, but dared not acknowledge. 

By your own written confession, your life! has been a 
failure to yourself, as well as a living death to your family, 
and you have often referred to your mind as being affected. 

Your last letter of thanks for mother’s last loan of monev 
spoke of your hope of an early marriage with the New 
York woman to whom you had been engaged for! some years. 
Within a month we heard from Mrs. Kuhn of your mar¬ 
riage to another woman. 

In your ridiculous letters complaining of my attitude, 
and your statement that your marriage had be£n ‘properly 
announced,’ I should like to ask if you consider a newspaper 
the proper medium for such news to your family. 

You also made a mistake when you imagined that Mark 
would allow such expressions about me. | 

190 The only women who have questioned me regard¬ 
ing your wife have informed me that she was verv 
evidently not of your circle, and to them I have;replied that 
your failure to acknowledge her to us naturally reflects 
against her and that we do not even know her ;name. 

You have avoided me, not because of the things you have 
heard, but because you know my indignation at your last 
of many hurts to your mother, father, and sister.” 

j 

The reference to “Danny” in this letter was to grand¬ 
mother Barnes; when witness wrote “you also made a mis¬ 
take when you imagined that Mark would all|>w such ex¬ 
pressions about me” witness was referring to!his charges 
contained in the letter just received that witness had made 
scandalous statements against his wife. 

“Q. This copy terminates without a signature. A. I 
signed it down, ‘mother, father, and sister.’ 

Q. Perhaps I can make that plain for the record. The 
Anal word, ‘sister,’ was dropped as a signature,! was it? A. 
Yes. 

i 

By the Court: 

Q. How was the original signed, if it was signed? A. It 
was signed, ‘your father, mother, and sister,’ instead of 

i 

i 


I 
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‘Marie/ but in the copy I had written it ‘your father, 
mother, and sister/ in a line, and in the letter to my brother 
I wrote ‘sister’ in place of ‘Marie.’ ” 


Nothing* further happened between the witness and her 
brother in the Philippines; the Brookes went back to Baguio 
and witness had absolutely no communication with her 
brother; in the witness’ presence her brother came to the 
door of the Brookes’ apartment in Baguio; Colonel Brooke 
opened the door and her brother said he wanted to talk with 
Colonel Brooke; Colonel Brooke told him lie would have no 
conversation with him until he apologized to witness; wit¬ 
ness was standing back in the room with her daughter Ilallie, 
behind Colonel Brooke; witness did not open her mouth; 
witness heard what she has related; next Colonel Barnes 
shut the door and went awav; in about an hour witness’ 
brother came to the door and handed Colonel Brooke a 
letter without any words; witness is sure that there 


191 were no words to the witness’ knowledge from the 
witness; witness does not have the letter which was 
then handed in; witness has made a search for it: her best 
recollection as to its disposition is that she sent it in a 
letter to her mother; witness has looked among her mother’s 
papers for it; witness had made a copy of it before enclos¬ 
ing the letter to her mother; witness is handed the paper 
marked for identification, Caveatee’s Exhibit No. 27, and 
testifies that this is the copy and that when she wrote it 
she had the letter she was copying before her; it has a 
memorandum on it in witness’ handwriting “copy of letter 
sent April 19th at Baguio to Mark”; thereupon said paper 
was offered and received in evidence and is as follows: 


192 “ Dear Brooke : 


As vou declined to meet me in discussion as to the causes 
•> 

of our correspondence before you leave tomorrow morning, 

I am sending you this reply to yours of the 9th instant. My 

informants are so manv and numerous as to Marie’s mali- 

•> 

cious references that I shall require a categorical denial 
from her before I regret any statements made in prior let¬ 
ters to vou. 

I do not believe vou are aware of the extent to which she 


has gone. My affairs as regard my marriage have been 
subjected to no unpleasantness prior to Marie’s arrival in 
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the islands. Our marriage was properly announced, and 
due to private reasons no cards were sent out, as Marie 
knows. Except as to conventionalities and principles con¬ 
cerned, it is a matter of entire indifference io me as to 
whether you meet my wife or not. You have reverted the 
usual courtesies when you speak of receiving her. She will 
be glad to receive you and Marie when you make an effort 
to explain or deny reports of statements coming from 

vou all. 

* 

Sincere] v, 

J. F. BARNES.” 

Prior to this exchange of correspondence lio angry or 
intemperate language had passed between witness and her 
brother; that answer includes their youth; this language 
is what witness would call angry language ajid it is the 
first and only time; this answer is not confined to letters 
but includes words of mouth; witness returned to Wash¬ 
ington in August 1915 on account of her father’s health and 
her mother’s need of her; witness’ husband did not come 
with her; he came back in the fall of 1916, approximately a 
year or more later; witness lived with her mother at the 
20th Street address and paid board and lodging for her 
daughter and herself; witness’ step-father was then liv¬ 
ing; the Brookes’ next assignment was Wilmington, Dela¬ 
ware; witness’ mother visited them there; in the ^earlv 

/ I V 

spring of 1917 she and Dr. Gunnell both, before they went 
to Atlantic City; witness’ husband went to France in June 
1918; just after he sailed witness joined her mother and 
father in Atlantic Citv and returned with them to their 

** i 

home in Washington in the fall of 1918, where witness paid 
board and lodging and half the servantsj’ bills; wit- 
193 ness’ husband returned from France pi July or 
August 1919; witness saw her father and mother that 
summer; they went to Atlantic City and witness went up 
for a few weeks to the Monterey Inn with her daughter 
waiting for her husband’s return which lvas certain to be 
within a few weeks; their next assignment was Fort Leaven¬ 
worth, Kansas; there the Brookes were in a hotel in the 
town of Leavenworth waiting to get into their quarters on 
the post and witness’ brother called on the telephone and 
said “Hello Marie” and witness said “Hello Roy” and in¬ 
vited the Brookes to stop with them and witness thanked 
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him and he said “Won’t you come?” and witness said “No, 
thank you; goodbye”; witness saw him about the post and 
spoke to him when she first met him on the post; the first 
time witness ever saw her brother’s wife was on a street 
car; witness saw her on the post but never to speak to; 
witness had never been introduced to her; shortly after the 
Brookes arrived there they were going to the movies and 
sitting in the rear of a street car, and several seats ahead 
of them witness’ brother and his wife were seated; witness’ 
husband got up to ask the conductor what corner they had 
to get off to go to the movies and witness’ brother called 
him and asked him to come and meet Mrs. Barnes and 
Colonel Brooke did so; witness’ brother did not call her; 
witness left the car without meeting her brother’s wife; 
witness has never met her up to this time; witness’ brother 
and his wife called on the Brookes while they were not at 
home and one afternoon the Brookes saw witness’ brother 
and his wife pass their quarters and took that opportunity 
of returning the call and leaving cards; the Brookes called, 
left cards, because they had called on the Brookes, taken 
the first steps—though he had not apologized to witness 
they had taken the first amiable steps and this witness did 
not wish to have anv more talk or trouble in the armv for 
mother’s sake; witness could not call upon her brother and 
his wife and converse with them, knowing that witness’ 
father and mother had not accepted his wife, in loyalty to 
witness’ mother and father; witness saw no objection to 
leaving card if witness would not be drawn into any con¬ 
versation with them; when the Barnes had called on the 
Brookes the Brookes were actually physically uot at home; 
witness has heard the testimony in this case about an 
automobile ride from Fort Leavenworth to some other 
point and recalls the occasion; witness and Mrs. Irving 
Carr, Mrs. Wood, and witness thinks Mrs. Bryson, were 
in the car; Mrs. Wood is the lady whose deposition 
was taken in this case; witness did not volun- 
194 teer anv remark about her brother; his name 
was brought into the conversation by someone else : 
perhaps Mrs. Wood; witness was asked why she did not 
have anything to do with his wife; witness responded that 
she had never met his wife nor had she ever been received 
bv witness’ mother and father; witness did not sav anv- 
thing further; at Christmas 1919 at Leavenworth they were 
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telegraphed for to come to Washington oh account of 
father’s serious illness and Colonel Brooke, Hallie and 
witness came to Washington and stayed for a week and 
returned together to Leavenworth; the Brookes!’ next assign¬ 
ment was Washington; witness came back toj Washington 
after two years at Leavenworth in 1921, sheiguesses, and 
lived with her mother and father, paying th4 same share 
of expenses as above stated; Colonel Brooke did not come 
back as soon as was expected because he was kept as in¬ 
structor after graduating from the line and! staff school 
at Fort Leavenworth; witness’ brother preceded her in 
his return from Fort Leavenworth to Washington by a 
year; while witness was living with her mother back in 
Washington she saw her brother, Colonel Barnes, occa¬ 
sionally; she spoke to him with her daughter bn the street 
at Pennsylvania Avenue and 18th Street; he was living 
in an apartment on Columbia Road; witness does not know 
the name of it; he called several times at the' house while 
witness and her mother were living there; he never brought 
his wife with him; witness was still living there when Dr. 
Gunnell died in June 1922; Colonel Barnes was also still 
in tlie city; witness’ husband was at Fort Leavenworth; 
when Dr. Gunnell died witness asked her niother if she 
wanted witness to telephone to her brother^ and if her 
mother wanted to see him that afternoon; mother said 
she wanted witness to telephone him but she did not want 
him to come to the house before the next morning; that 
was not as witness understood because of any lack of af¬ 
fection on her mother’s part but because she had a very 
deep feeling about the debts that witness’ brother owed 
to father (Dr. Gunnell) more so than the d^bt he owed 
to mother; witness telephoned him that mother would like 
to see him the following morning; he came the next morn¬ 
ing; witness was there with her mother in ber mother’s 
bedroom when he came; when witness told hinj on the tele¬ 
phone of father’s death he said “I would appreciate it 
more if you had told me before he died”; when he called 

the next dav and witness was with her mother and him a 
* 

conversation about wills started by witness’ brother asking 
if he could help in making any arrangements and wit- 
195 ness said that she had taken care of them (father and 
mother) alone all her life and could do!it now; wit¬ 
ness’ mother said something verv sweet of Witness’ care 

O f 
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of witness’ father and herself and said “you know, Roy, 
I have left Marie this house and everything I have in the 
world” and his answer was “yes, yes, I understand;” 
witness made no request of Colonel Barnes to assist her 
in any arrangements concerning the funeral; witness went 
to the funeral and witness’ brother went with her in his 
uniform; mother did not go; witness’ daughter did not go 
but stayed with witness’ mother; witness’ brother came to 
the house and went with witness in the same carriage to 
the church and to Arlington; when they returned to the 
house he did not come in; witness made no suggestion 
to him about that; after that witness saw her brother only 
when he came to the house; witness’ husband did not come 
to Washington until July 1922; in witness’ mother’s pres¬ 
ence witness’ brother asked if he could do anything to help 
get Colonel Brooke to Washington; this came about be¬ 
cause witness spoke of the fact that friends were trying 
to get him ordered here to the War College so that mother 
would not have to sell the house at a forced sale so that 
he could give his support to keeping up the old home until 
mother could get a proper price for it; this was said in 
witness’ brother’s presence and he then offered to’ give 
any help he could at the Department but witness declined; 
he was in another corps but said he had friends; witness’ 
husband was ordered home shortly thereafter to the War 
College and the Brookes lived in the 20th Street house, 
Colonel Brooke paying most of the bills; witness’ mother 
had not received her pension; the house had not been sold 
and mother had but the little that father had left her and 
his life insurance; the life insurance was $6,000.00 only; 
witness thinks Colonel Barnes left shortlv after Colonel 
Brooke’s arrival and went to China; he had never brought 
his wife in to see his mother; that summer mother did not 
leave the house; witness went away for one week to stav with 
Mrs. Lillian Moorehead at Cape May; one week was very 
much less than witness’ customary summer trip and wit¬ 
ness shortened it on account of her mother. There were 
no notable events in the balance of 1922 and 1923 and to 
the spring of 1924 as between witness and her brother or 
between witness’ mother and her brother so far as wit¬ 
ness knows; her brother was in China; in the spring of 
1924 witness’ family had taken a cottage at Monterey, 
Pennsylvania for the summer of 1924; witness her- 
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196 self lias no particular fondness for Monterey; she 
despices it; she thinks it is a place for children and 
old people; she does not play golf; she doesn’t play bridge; 
and she is too old to play tennis; and these were the princi¬ 
pal attractions at Monterey; there was no swimming, no 
boating, no horseback riding; nother- that the witness 
cared for; but witness had taken a cottage tljiere for the 
summer of 1924 to go up with her mother; just;before they 
left Washington a letter came from witness’; brother in 
China to her mother; witness saw it and read it as her 
mother did; her mother showed it to her; the letter was 
sent back to witness’ brother at his own request; witness 
recalls its contents; he wrote that he was in great financial 
stress in China and begged his mother to saye him once 
again by going on his wife’s note for the sum of $1600.00 
witness thinks; she would not be positive of tjhe amount; 
witness’ mother said concerning this “he will never get 
another cent from me”; the letter asked that mother cable 
him whether or not she would consent to go upon his wife’s 
note; she did not consent and she cabled liiih; a month 
or six weeks later when thev were at Monterey in the cot- 
tage another letter came from witness’ brother in China 
in answer to witness’ mother’s cable and the! letter that 
mother wrote; in the letter mother said “you must re¬ 
alize you can never again come to your widowed mother 
for more money;” he answered that letter teljhng her he 
would like her to return his original letter to him in China 
so he might show it as evidence to his commanding officer 
that he had done his best to raise money to pay his debts; 
witness’ mother first thought she would have to go to 
Washington to get the letter out of her wardrobe in her 
house at 20th Street and then she asked Coldnel Brooke 
if he thought he could get it for her as he was going home 
after the week-end visit; she let him have a jkev to the 
wardrobe, to the locked drawer, to a little locked box and 
explained to him where he would find this letter; Colonel 
Brooke went back to Washington with the keys; witness 
does not know what has become of that second [letter; wit¬ 
ness does not recall anv incident at or about that time of 

• i 

a request from him for his mother to assist him in making 
a loan on his life insurance; “had there beer* any such 
letter I would have seen it”; from 1924 to 1925'there were 
notable incidents either as between witness and her 
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brother or her brother and her mother. The 20th Street 
house was sold in June 1925; witness was in town 
197 when it was sold for about $45,000.00 or $46,000.00; 

witness was not consulted about it; witness was ill 
at the time in bed in her room in the house; witness’ hus¬ 
band was consulted; witness knows that mother invested 
some of the money she got from that sale with the Linkins 
Brothers and the rest she got Mr. White of the National 
Metropolitan Bank to invest for her; after sale of the 20th 
Street house witness and her mother went first for a month 
to Monterev Inn, then tliev returned and lived in the house 
on Grafton Street in Chevy Chase because witness had 
to have treatment at the Walter Reed Hospital and this 
location was accessible to Walter Reed Hospital; at Graf¬ 
ton Street witness’ family and her mother shared expenses; 
they moved to the Martinique on the 15th of September; 
witness’ husband was then on the War Department gen¬ 
eral staff at Washington; they lived in four adjoining- 
rooms at the Martinique; witness’ mother having two and 
the Brookes having two. Colonel Barnes called at Chew 
Chase on two occasions while witness was living there but 
witness was not at home and did not see him; he was 
merely passing through on his way from China, witness 
thinks; he did not stav in Washington. 

The Brookes’ next assignment was at Jacksonville, 
Florida, probably in March 1926; Colonel Brooke and wit¬ 
ness first went to Jacksonville to try to find a suitable house 
where mother would be comfortable; they left mother at 
the Martinique and witness’ daughter moved into one of 
mother’s two rooms so as to be with her at night; they 
found such a house and witness came back and got the 
furniture and her mother and daughter and took them 
down to Florida and stayed in this house for some months 
and then to their surprise found that Jacksonville was a 
cold climate, not tropical at all and it would be impossible 
to keep witness’ mother in the house the following winter 
without a furnace; open fires would be inadequate; they 
were cold that spring in March and April so they moved 
to another house a few miles further out; witness has never 
in her entire life seen her mother as happy as she was in 
the South—a change of scene away from old sad associa¬ 
tions; the house in which my father died; she made new 
friends who did not know of her unhappiness about witness’ 
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brother and her mortification that she could 'never speak 
his name; people were hospitable in their southern kind¬ 
ness ; her rooms were filled with flowers and she had more 
friends in Jacksonville than are now living hqre in Wash¬ 
ington; her church was her greatest pleasure; it was a 
small church and she felt that her donations counted 
198 for something and she asked me to send to the rector, 
Mr. Liffenbury, every year at Christmas $10.00 and 
this Christmas I did so. They stayed there the first summer; 
they had just gone down and witness did not want to make 
another trip: witness’ daughter visited in the north. The 
second summer witness had been north to meet her daughter 
on her return from Europe; mother had promised she 
would come up with her nurse and join them and they 
would stay north all summer; mother wrote witness of her 
great disinclination, it would take such a loiig trip; that 
Colonel Brooke was so good to her; that she was happy 
there and would not mind the heat and begged witness to 
stay north with IJallie without her; witness copld not quite 
make up her mind to do that, knowing the heajt of Florida 
so witness’ daughter and witness took mother to Asheville, 
North Carolina; that summer the family noticed she got 
tired reading and they began to read to her more; the 
cataract on her eyes was on the lower part so that in driv¬ 
ing out she could enjoy everything and the new company, 
but reading and writing were difficult; looking down the 
film was thicker. In 1927 in the winter they were still 
living in Jacksonville and were very happy there; witness’ 
husband was ordered to New Orleans the following summer; 
they had taken a cottage at Jamestown, Rhode Island and 
that summer while he was there he received his orders. 
Mother and all of them were at Jamestown. j During this 
period witness and her mother were sharing expenses; 
Colonel Brooke left them at Jamestown to go to New Orleans 
and witness’ mother, her nurse, witness’ daughter and wit¬ 
ness left in October when it was cool enough Ifor them to 
go down to New Orleans; the nurse was Ada jAchorn who 
had been witness’ maid in Florida and afterwards became 
a companion nurse to mother when her eyesight got bad; in 
New Orleans they stopped at the Miss Wirtz wh|ere they had 
practically an apartment of their own with a separate en¬ 
trance; mother had two rooms and bath and the iBrookes had 
two rooms and bath at The Miss Wirtz, a southern home with 
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paying* guests where they had delicious food and where 
mother was very happy; mother attended the Cathedral 
Church with witness whenever she could go; they drove; 
mother could still see the trees and the water and was inter¬ 
ested in everything; she made a great many friends in that 
house and liked the winter climate much better than the 
Washington winter: in March 1929 they came back to Wash¬ 
ington to the Martinique for about a week and were not com¬ 
fortable there and moved out to Tilden Hall: mother could no 
longer feel comfortable in going into a hotel dining 
199 room as she had done the winter she spent at the 
Martinique, on account of her eyesight; witness’ 
husband was in Xew Orleans and was paying his own ex¬ 
penses there and witness’ expenses here; witness’ mother 
was paying her share of the two rooms and half of the food 
bills and half of the maid. In the summer of 1929 witness 
and her mother went to Monterey Inn, Pennsylvania: 
mother did not want to make a train trip and witness had 
her driven up; witness was with her for all but three weeks 
of the summer, when Colonel Brooke came up for his 
month’s leave and witness and her husband and daughter 
drove to Jamestown and mother remained at the Inn 
with her nurse. In the fall of 1929 witness’ husband went 
back to New Orleans and witness came home to Tilden 
Hall with her mother; witness visited her husband in New 
Orleans early in November and stayed until a few days 
before Christmas, leaving mother in Tilden Hall with her 
nurse and witness’ daughter: witness and her husband re¬ 
turned to Washington on Christmas eve. In February 1930 
witness, her mother and daughter were living at Tilden 
Hall and her husband was in New Orleans; witness had 
not seen Colonel Barnes since she last mentioned 
doing so: he came to Washington in February 1930 on his 
way to New York, the first time for about a week or ten 
days; then he went to New York where he said he put his 
car on the boat to send it to Panama and he returned to 
Washington and was here another week or so: witness saw 

c? 

him; the first day he arrived the witness invited him and 
her mother from her motlicr’s rooms into her own knowing 
that mother’s maid wanted to clean her rooms; he was 
there verv earlv in the morning and witness’ mother and 
brother came over together; on this occasion witness’ 
brother followed witness into her bedroom with his eyes 
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very suffused and lie said “kid, mav I kiss vojur hand and 
tell you how wonderful I think you have been (to mother ?” 
Witness was always called kid as a child and it was an 
affectionate term that he had not used for vdars; witness 
put her arm around him and said “that is all right, old 
top, we are too old to fight any more;’’ that! was a year 
ago, February 1930; he came there frequently during the 
period he was here and frequently came ovef to witness’ 
apartment with mother; witness offered to! leave them 
alone; they both said they wanted witness to be with them; 
witness asked him to lunch and dinner; he did not accept 
these invitations; witness noticed no restraint over 
200 him or over mother in witness’ presence; it was an 
exceedingly happy and pleasant occasion whenever 
he came as witness had remembered him in the old days; 
Hallie was in Florida with her father on his first visit; 
when he came back after putting his car on the boat Hallie 
was there; he saw her only once; that visit wag most pleas¬ 
ant ; he was very complimentary about his godchild, wit¬ 
ness’ daughter, whom he had not seen for so long and he 
was very nice about their little dog that they ail, especially 
witness’ mother, loved; at this time witness’|mother was 
still in physical condition that would permit }ler to enjoy 
automobile rides; he said he would take her out! and mother 
said she would love to go, but he never came;for her; on 
the second visit his car was not with him; there was abso¬ 
lutely nothing unpleasant about any of his visits; this was 
made possible by his practical apology to witness in the 
words witness has quoted and by the fact that! for the .last 
few years he had made no more demands on| his mother 
for money nor written her anything in his letters to upset 
her about his own life; therefore witness received him as 
she did, gladly. Witness has never met his wifq to the pres¬ 
ent time and had never heard the sound of her voice until 
she was on the witness stand. In May 1930 \j r itness went 
South and took a boat trip with Colonel Brooke; witness 
was still living with her mother; in the summer of 1930 
they went to Jamestown, witness’ mother with her; wit¬ 
ness’ mother was as usual when they first gqt there and 
witness took her driving every day, and she was in her usual 
health until her fall. They had not heard directly from 
Colonel Barnes; he had written to mother up 1 6 the time of 
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her fall; witness wrote to him about the time of her fall 
and told him of it; witness held nothing back from him 
that might be of interest to him of her; she told him every¬ 
thing she knew; witness wrote her brother the letter hereto¬ 
fore introduced in evidence as Caveator’s Exhibit No. 1, 
a portion of which had been called to the attention of the 
jury and hereinabove quoted; said .letter is as follows, being 
addressed to Colonel Barnes at Quarry Heights, Canal 
Zone: 

“Jamestown, It. I., July 16, 1930. (See note below.) 
My Dear Roy: 

Thank you for your letter to me and the one to mother. 
She was better for a few weeks, but these last few days 
has been getting steadily weaker, doesn’t seem to suffer, 
and sleeps most of the time. We have such a good 
201 trained nurse in addition to Ada, that she onlv wants 
me with her so that I rarely leave her even for a 
swim in the morning. Mark came up earlier than he ex¬ 
pected for his leave, and as the doctor does not think her 
strength can last much longer, he will stay on as long as 
he can, taking leave without pay. It has been a very sad 
summer, but at least we have escaped any hot weather, and 
the island is so green with constant rains that we cannot 
appreciate the drought elsewhere. 

I hope you are all well, and am sorry to hear about your 
eyes. 

Affectionately, 

MARIE.” 

(Counsel had agreed that this letter was misdated and 
should have been August instead of July.) 

Witness further testified that this was her second letter 
to her brother; she had written him one previously telling 
him of mother’s accident. During the period before wit¬ 
ness’ mother died witness had received some letters from 
Colonel Barnes; witness identifies Caveatee’s Exhibit No. 
29 dated August 1, 1930 and the envelope addressed to the 
witness, both as being in her brother’s handwriting and 
testified that she received them in the ordinarv course of 
mail and said letter was offered and received in evidence 
as follows: 
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“Aug. 1/30. 

Dear Marie: 

Thanks so much for vour letter of Julv 19,; which onlv 
came in todav. It was nice of vou to write : and let me 

•/ m/ 

know of mother’s condition. I can imagine just how it 
happened and it must have given her an awfyil jar. My 
eyes are not any too good, and I am thinking seriously of 
retiring. If I do, I shall be back in the States feoon, say in 
September. Use your discretion about telling mother of 
this. Perhaps it would be better to keep it to K r ourself. I 
wish I could do something to help. You have been fine to 
her always, and my visit to the comfortable surroundings 
you had arranged for her in Washington helped a lot this 
winter. Please let me know if she shows any ma- 
202 terial change for the worse. I had forgotten that 
Mark had played a prominent part in the early days 
in the Isthmus. The American Minister was much inter¬ 
ested when I told him of it at dinner at his house the other 
night, as it appears that the very building in which we were 
dining was the scene of the transfer. I suppose you and 
Hallie are having a good summer, as you always appear 
to like Jamestown. You do not speak of Mark, but I im¬ 
agine he is to join you later. Please give my clear love to 
mother and tell her that I wish I could drop in for a long 
visit. | 

Affectionately, 

R.” 

Witness had received the letter last quoted befofe she wrote 
her letter of August 16th, dated July 16th above; witness 
is handed the letter marked for identification .Caveatee’s 
Exhibit No. 30 and the envelope 30-A and identifies them 
both as in the handwriting of her brother and testified that 
she received them in the ordinary course of nfail, where¬ 
upon said letter was offered and received in evidence as 
follows: 

“Quarry Heights, Canal Zone, Aug. 11/30. 

Dear Marie: 

We are due to sail on August 20, as my orders came in 
last Saturday. Tell mother for me that it is alls due to un¬ 
foreseen circumstances arising after we got heije. My im- 


i 


192 


MARY F. BROOKE VS. JOSEPH F. BARNES. 


mediate plans are uncertain, but I have some nice oppor¬ 
tunities in civil life if I decide to have mv retirement stick. 

* 

Do not say anything outside about the possibility of re¬ 
consideration but I would like to have the permanent rank 
of Colonel in the faint eventuality that a pay bill goes 
through with a possibility of difference between a colonel 
and lieutenant colonel even with thirty-three years service. 
I don’t mean to flood vou with letters, but I do not think I 
wrote before of anything more definite than that this step 
was being considered. Craig left Saturday, gave me a 
corking efficiency report and a peach of a letter saying, 
among other things, 4 4 but because you are a better in¬ 
formed, better balanced, and better all around 
203 inspector than any I have yet come into contact 
with. ’ ’ 

This will please mother, I know. The service here was 
not pleasant. Too much society, too much constricted and 
limited. Two vears would have been verv trving to mv 
peculiar temperament. Dear love to mother, and I hope 
she is able to be around again. We go to Hotel McAlpin 
on arrival and I will keep mother advised of future move¬ 
ments. 

Affectionatelv, 

R.” 

Witness had no information subsequent to this as to the 
time of her brother’s departure from Panama except that 
the afternoon of the day witness’ mother died, Friday, 
August 22, 1930, Colonel Brooke cabled him and that cable 
was returned, witness thinks, that night as undelivered; 
that the party addressed had left; witness had been giving 
her mother all the care that she could; mother was utterly 
helpless in bed; she could not move; it took three or four to 
lift her; witness was afraid she had badly strained herself 
lifting as she had had an operation some years ago; this 
illness requiring care on witness’ part had lasted about 
six weeks; when she died witness was at once put to bed 
under an opiate by mother’s trained nurse and witness had 
nothing to do with the funeral arrangements; of course 
witness came down to Washington and attended the fu¬ 
neral ; her mother was buried on Monday, August 25, 1930; 
witness knew that Colonel Brooke had gone to St. John’s 
Church as soon as they arrived to get for mother whoever 
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was in charge; witness did not know Mr. Shearer; whoever 
was in charge at St. John’s they knew they wanted for 
mother; he officiated; witness had not down tjo the time of 
the funeral known when her brother would arrive; Colonel 
Brooke looked up the transport service and he thought 
witness’ brother could not arrive for two dr three days 
after the time set for mother’s funeral; that would be 
Wednesday or Thursday; he did arrive in New York on 
Wednesday; meantime witness had sent her brother a tele- 
gram to the McAlpin Hotel in care of the manager to be 
given to him on his arrival because witness kn£w he had not 
received the cable, and witness also wrote him explaining 
why thev felt the funeral had to take place before his re- 
turn. The letter is Caveator’s Exhibit No. !2, which was 
thereupon read in evidence as follows: 

i 

“ Augustj 25th, 1930. 

My Dear Roy: 


204 I received your letter after sending ^ cable to tell 
you of mother’s death last Fridav. I wote vou the 

* * i * 

Sunday before, after her change for the \forse, but of 
course had no idea that you would consider! returning to 
the States. j 

Mark is with me and needless to say has been the great¬ 
est help and comfort. When the cable was returned I 
wired you at the Hotel McAlpin in the care of the manager. 
The funeral was today, and I think everything was just as 
mother could have wished. 

It has been a long seven weeks of nursing and lifting, 
and for four days before she died we could!not feed her 
as she was unable to swallow. 

I am mentally and physically worn out and lam returning 
as soon as possible to Hallie whom I had to lfeave alone at 
Jamestown. 

Let me know vour address so that Mr. Ogiilbv or I can 

* *> 

communicate with you. 

Affectionately, 


MARIE.” 


The letter from witness’ brother referred to in the first 
line of Caveator’ Exhibit No. 2 is the lettejr Caveatee’s 
Exhibit No. 30 which came in witness thinks; early in the 
morning or the afternoon before her mother died but which 
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witness had not read; witness had not opened mail for days; 
until witness received that letter witness did not know he 
was coming back to the States; in the first letter he had 
said he was considering retirement; it was true, as stated 
in the last letter, that witness was mentally and physically 
worn out. The telegram which witness sent to the McAlpin 
is the telegram, Caveator’s Exhibit No. 3, hereinabove 
copied in connection with the testimony of Caveator. Wit¬ 
ness knew from her mother that she had never wanted a 
church funeral. 

Witness had no home in Washington at that time; the 
only place other than the church where this funeral could 
be held was the undertaker’s chapel and witness’ mother 
had told her she never wanted a church funeral, she wanted 
a quiet service. 

When witness referred in her letter — a desire on Mr. 

Ogilby’s part to take up something her her brother she did 

not anticipate a will contest; she had never heard of a 

waiver and gave no direction to Mr. Ogilbv about 

205 it; when witness’ brother arrived in New York he 

called her on the telephone; witness found a notice 

on her door to call the long distance operator in New York; 

witness had been in Baltimore that day to see her doctor 

and found the notice on her door on her return; she called 

promptly and got her brother; she supposes it was about 

five in the afternoon on the 27th of August; he asked about 

mother’s last davs and whether mother had asked for him. 

•» 

Colonel Brooke had left for New Orleans that morning and 
witness had gone to Baltimore the same day. Witness told 
her brother that mother had not asked for him; he asked if 
she had suffered and witness said she had. As to business 
affairs witness asked him where he would be for the next 
few davs; he offered to come to Washington if he could 
help; witness said no, that everything was over, and that 
she had sent flowers for him to his mother; he said “that 
was dear of you” and that he would pay for them; witness 
said that was all right; she then asked him where he would 
be the next few davs; he said he would be in New York the 
next few days; witness told him Mr. Ogilbv was anxious 
to get in touch with him as Mr. Ogilbv wanted to go away 
for his summer vacation; that he wanted to send him a 
copy of the will and a waiver for him to sign; witness’ 
brother said to send the papers to General Ansell who 
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attended to his business and witness said it was no busi¬ 
ness for a lawyer, that it was merely a copy!of mother’s 
will; he said to send it to his lawyer and witness said she 
would send it direct to him and witness mailed it to him 
that afternoon. Up to that time witness had njot done any¬ 
thing about the package of letters and witness had said 
good-bye to Mr. Ogilby and told him witness viould be back 
in a month and see him about settling the estate; then when 
witness had this telephone conversation with her brother 
and he said to send his papers to his lawyer, witness went 
back to the bank and took from the safe deppsit box the 
package of papers which she had never touched since her 
mother gave them to her entitled “for Marie if Roy makes 
trouble” and took them to Mr. Ogilby and ajsked him to 
keep them very safely and asked him please |not to open 
them or read them because witness knew hojw much her 
mother would object to anyone seeing these! humiliating 
letters unless her brother made trouble during her absence; 
witness was tired and worn out; witness did not want to 
return from Jamestown and witness left it to ^lr. Ogilby’s 
discretion to open them or not to open them; witness now 
knows that her counsel felt it their dutv to turn the letters 

m/ i 

over to the collector. Witness was very demoralized and 
tired and rested for a month in Jamestown; she had 
206 on the day of her telephone conversation with her 
brother been over to see Dr. Neal at Baltimore. 

Witness got an electric automobile in 1912 jwith money 
left her by her grandmother Barnes, a duplicate pf the legacy 
that went to her brother; when witness went to Manila in 
1914 the car was in dead storage; until then witness drove 
her family out every day, witness’ mother and father and 
her daughter that was in school; before witness went to 
Manila she made arrangements with a hackmhn stationed 
opposite the Belasco Theatre named Farnum that he was 
to go three days a week to take witness’ father: and mother 
driving, they were so dependent upon it; when witness 
came back in 1915 to Washington she used the same car 
for a little while and then traded it in for a closed model 
electric and thev had that car until thev went! to Leaven- 
worth in 1919; while witness was in Leavenworth a friend 
of Mr. Farnum came the same time everv vteek to take 

•> i 

them driving. When witness came back to Washington in 
October 1921 mother was then very anxious that they buy 
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a car together; mother wanted to give witness half or more 
than half of the money; witness knowing her very slender 
means would not let her do it; she made a down payment 
on the car and witness repaid her $105.00 each month for 
10 months and then the extra interest, giving her the in¬ 
terest at $60.00 per month and paying the entire sum added 


to the board of Hallie and witness at the house each month; 
the amount which mother advanced was $1,000.00 and it 
was repaid within 10 months; there was no difficulty be¬ 
tween witness and her mother about it except that mother 
wanted to feel an ownership in the car because they used 
it so and because witness paid for all of the garage bills 
and witness insisted upon repaying the loan. 

Thereupon witness was handed the papers marked for 
identification Caveatee’s Exhibits 17, 19 and *2*2 and testi¬ 
fied that she had seen them all before; that when she saw 
them her uncle Louis Chew, to whom they were addressed, 
and her mother and father were present at her father’s 
house on 20th Street immediatelv after the times when wit- 
ness’ uncle received them; he would either come down in 
the evening or bring them in on Sunday morning, whenever 
he could get away from the bank; witness had nothing to 


do with bringing those telegrams to the attention of her 
mother; they were brought to witness’ attention bv her 
uncle Louis Chew, who was at the time working in the 
Riggs National Bank; each one in turn was brought 
207 bv witness’ uncle to her mother and to witness’ at- 
tention at or about its date. 

Thereupon said papers were offered in evidence as 
papers which Louis Chew had brought in and talked about 
to Mrs. Gunnell, caveatee contending that these incidents 
tended to account for the will otherwise than by the al¬ 
leged influence of caveatee, and over caveator’s objections 
were under this limitation received in evidence, not, how¬ 
ever, as proof that the telegrams which these papers pur¬ 
ported to be were sent; said Exhibit No. 17 on a night letter 
form of the Western Union Telegraph Company, read as 
follows: 

“Portland, Oregon, January 8, 1913. 


L. F. Chew, 

Riggs National Bank, 

Washington, D. C.: 

Can you arrange to telegraph five hundred to me care 
of First National Bank, Junction City, Kansas? Abso- 
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lutely necessary to retain commission. Do not go to 600 
20th for reasons will write fully tomorrow^ Wire me 
Athenian Club, Oakland, California. 

R.” 


Witness recalls a discussion between her Imother and 
Mr. Chew when he brought her this telegram; witness’ 
mother said of course she wouldn’t consider jsending him 
monev and witness’ uncle said he had no intention of doing 
so; uncle was very definite that he had no money and would 
not give it to him if he had; witness put a memorandum 
in her own handwriting on the back of this telegram, under 
these circumstances: Her uncle made a note of what he 
wished to reply and witness kept a copy of it, mother wanted 
a copy of it and witness wrote it on the backj of the tele¬ 
gram ; as to each of these telegrams mother kept them and 
they were among the package of papers turned over to 
counsel. 

Caveatee’s Exhibit No. 19, on a night letter form of the 
Western Union Telegraph Company, was as follows: 

“San Francisco, Calif., April 30, 1913. 

Louis F. Chew, 

Riggs National Bank, 

208 Washington, D. C.: 


Carlisle loaned me money year ago. Hav^ repaid all 
but nine hundred. Has wired me urgent need repeatedly. 

Impossible to raise it here. Will you aiid Marie not 
209 arrange year’s note at Riggs? Wires absolutelv 
necessarv. He and his familv have been good friends 
to me. Hard to make request. 

R.” 

10.05 a. m., May 1, 1913.” 


When witness’ uncle brought this to the lnbuse shortly 
after its receipt and witness, over caveator Is objection, 
testified that great indignation was expressed bv witness’ 
mother and father that her brother should tome to his 
uncle to get money to repay loans made to him by Mande- 
ville Carlisle and great feeling that my brother said that 
the Carlisles had been good friends to him, witness’ mother 

i 

and father feeling that thev themselves had been his best 
friend; witness had nothing to do with calling this to 
her mother’s attention, it was so impossible! to contem- 
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plate that witness’ uncle and she would arrange a note 
at Riggs that they would not discuss it; there was no one 
else to who- “Marie” could refer other than the witness; 
witness’ mother asked her to copy on the back of this tele¬ 
gram what reply her uncle had sent and this memorandum 
on the back was so written by the witness. 

Caveatee’s Exhibit No. 22 was a paper on a Postal Tele¬ 
graph Cable Company night letter form as follows: 

“El Paso, Texas, September 14, 1913. 


“L. F. Chew, 

Riggs National Bank, 

Washington, D. C. 

Letter from mother received; also your last. Immediate 
necessity was arisen as expected. Two-fifty must be met 
by noon tomorrow. Do not expect to hear favorably. Rest 
assured this is last statement on this business. Love to 
all. Wiring you instead of to house or Mark, not to alarm. 

R.” 

I 

This paper was brought to witness’ mother’s attention 

bv her uncle who said he did not even answer it and wit- 

ness’ mother concurred in that position and this was not 

at witness’ instance. On these occasions witness’ mother 

manifested great anxietv and unwillingness to have her 

uncle lend her brother monev and great anxietv for fear 

that he had appealed to him for money; this was 

210 manifested bv mother telling uncle and warning 

him not to let witness’ brother have anv monev. 

%> 

When witness’ uncle would come to the house on these oc¬ 
casions before he opened up on the subject witness’ mother 
would inquire if he had any further demands from Roy. 
The period of time during which witness has heard her 
mother talk concerning demands for money from Roy 
covered all the period from his first demand for $300.00 
on the Buttner note and that was when witness’ brother 
was in Key West, Florida in 1901. 

What fixes it in witness’ mind that her brother was ab¬ 
sent when Miss Shepard came to see her at West Point is 
that if he had been at the post he would have been the first 
person she would have asked to help her out with a woman 
guest. 


i 
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There was a feeling at West Point against calling outside 
doctors and there was a baby specialist at Newport recom¬ 
mended to witness by the baby’s godmother; witness knows 
her brother was present when they discussed arrangements 
about getting that specialist and he offered to sqe if lie could 
do anything about it; they were in difficulty about the 
specialist and the relations between witness and her brother 
were such that she had not the least hesitation in asking him 
to help; witness does not think he did help and did not 
think he could do more than Colonel Brooke could. 

Witness in the Philippines did not herself get a letter 
from her brother looking to a reconciliation dt any time; 
witness knows of no letters from her brother ip the Philip¬ 
pines nor of any letters from him in the Philippines other 
than the two to her husband that have been ihtroduced in 
evidence. 

Witness’ attention was directed to the recital in her 
mother’s will “Because of large sums of mopey and as¬ 
sistance given by me to my son Joseph F. Bajrnes during 
mv lifetime” and witness was asked whether! she at anv 

i • 

time urged upon her mother the fact that she had given 
large sums of money and assistance to her son and witness 
answered that she did not. 

At the time of the last illness of witness’ mother witness 
knew as to her husband’s leave status that he had one month 
every vear the allotted leave and that he had istaved with 
them longer than would enable him to get back to his sta¬ 
tion in New Orleans within the month; witness thought he 
had no additional leave coming to him with pay; witness 
has since learned that she was in error as fo this; she 
learned from the reply of Colonel Ralston, the executive 
officer, Chief of Engineers Office, to witness’ hus- 
211 band’s inquiry how he could apply for extra leave 
to come to Washington for this suit. 

A letter marked for identification Caveateje’s Exhibit 
No. 32, dated December 3, 1930 is the reply tq which wit¬ 
ness refers and witness did not know until December 1930 
she was in error about her husband’s leave and did not in¬ 
tentionally make any misrepresentation to her brother 
about it. | 

Thereupon on cross examination said witness testified 
that her grandfather did not own all or nearly all of the 

i 

* I 
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block on which the Transportation Building now stands, 
nor did he own everything to the west of the allev; he 
owned only the corner between the Bancroft house and the 
corner, the Bancroft house was adjoining the alley. 

Miss Dorsey’s school and Miss Stewart’s school which 
witness attended were private schools. 

When witness heard her brother testify that he had no 
recollection of letters from witness and that she was not 
kind or affectionate witness remembered the little jingle 
she quoted and wrote it out for her counsel; witness did not 
remember it because it was the only letter she wrote; it 
happened to be the one witness thought pertinent, showing 
the bright sisterlv relation that had not been brought out 
in court. 

Witness recalls her brother’s graduation at West Point 
and attended it in February 1901 and offers to cross ex¬ 
amining counsel to state some details. Witness knows her 
brother asked her mother for money to pay some perfectly 
permissible debts for his equipment at the end of his cadet 
days and with this inferred that he had incurred them; 
this was shortlv after his graduation. 

“Q. Mrs. Brooke, I assume that placed in the life that 
you were here, that you had a debut, a coming out party? 
A. May I tell vou of it?” 

Witness had a debut but not a debut as witness should 
have had; it was only for witness’ young friends, not one 
of her father’s and mother’s friends being invited to the 
house because mother could not face them feeling so bit¬ 
terly about witness’ brother; he was not here at that time; 
it was about 1902 or 1903; there were witness supposes 50 
young people, not more than that, and two of witness’ 
mother’s friends poured tea at either end of the table; the 
expenses were naturally borne by mother and father 
212 and the same was true of the expenses incident to 
witness’ wedding in 1906; witness thinks the wedding 
expense was a very reasonable one in their circumstances, 
as reasonable as witness could make it; witness’ father 
paid the bills and witness could not say if it would have 
been as much as $1,000.00. 

The first call on witness’ parents by Colonel Barnes 
started while he was stationed at Key West, shortly after 
graduation, perhaps in 1901, after the note for $1000.00 
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which mother loaned him, not gave him; witness knows be¬ 
cause her mother told her so and witness has further knowl¬ 
edge that she said she was going to sell one $1000.00 bond 
at the Riggs Bank—she had $3,000—she told witness she 
was going to give witness’ brother $1,000.00 with the clear 
understanding that he would never let her feel! the loss of 
the interest at 6 percent and would repay the entire loan as 
soon as possible; she did not, according to witness’ under¬ 
standing, intend to make a gift to him of his equipment but 
to help him buy it by loaning him the money ahd that was 
the request which witness’ brother made of hpr; he never 
asked her for the money to witness’ knowledge; witness 
was 18 when he graduated. 

No request came from Key West addressed!to witness’ 
mother or father but a telephone call to her father from the 
National Metropolitan Bank that there was ah overdraft 
of $300.00 and later there came a letter of explanation from 
witness’ brother, addressed to best of witnessf knowledge 
to her mother; witness’ brother sent a drjaft on the 
National Metropolitan Bank where he had no funds for 
$300, which witness’ father honored; there was;no advance 
notice given bv witness’ brother. When witness heard that 
conversation between her father and someone iat the bank 
she heard her father’s end of it and instantly, when he 
turned from the ’phone he came into mother’s room and 
told us both, witness’ mother and witness. The letter of 
explanation came later and explained that lie had gone on 
Captain Buttner’s note after a card game to help him out. 
Witness doesn’t know a Buttner in the Army but knows the 
name. When the letter of explanation came tp the house 
it was shown to the witness by her mother of father, to 


whom it was addressed; witness’s impression is that it was 
to her mother in abject apology for what he hjad done; it 
was discussed by witness’ mother and father;in witness’ 
presence; mother expressed the greatest surprise and hor¬ 
ror that the son she had loved could have done such a thing 
to his step-father and the mortification; witness’ re- 
213 action was sympathy with them; witnesjs could not 
approve it but she did not voice any feeling in the 
matter nor show any to her mother, it would only have 
made matters worse for her mother. 

When witness’ brother was married and her mother was 
distressed about that, witness did not share her views about 
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the marriage because she did not credit it; witness did not 
think he would assume fresh responsibilities by marrying a 

woman with two children when he was still so heavilv in 

•/ 

debt to witness’ father and mother; mother was very much 
distressed when she was advised of his marriage; witness 
knows that she was distressed about her brother’s mar¬ 
riage; witness can say she shared her mother’s views that 
he was still in their debt; in 1901 the witness thinks she 
did not share the views and reactions of her mother, wit¬ 
ness was verv voung in those davs and that was the first 
trouble, it. did not seem so bad to witness as it did to them; 
witness’ mother consulted her and took her into full confi¬ 
dence in respect to that matter. 

After witness’ marriage she thinks she returned in the 

spring from Cuba at the rather urgent request of her 

mother; she thinks she was in Cuba longer than two months; 

witness liked to think that her mother was dependent upon 

her for her happiness even at that time, but witness thinks 

it was more for her physical care; she was always frail; no 

more so at this time than at anv other time at about those 

vears but witness had never been a wav from her mother 
» * 

before and her mother missed her; it was witness’ first 
absence from her mother. 

It is not true that witness was angry with her brother be¬ 
cause of something connected with the visit of Mrs. Wood’s 
mother to her home at West Point; witness has never used 
an angrv word to her brother bv word of mouth; witness 
does not recall reproving him on anything connected with 
that visit and cannot imagine holding him responsible. Wit¬ 
ness has been informed bv her counsel that she had mis- 
understood her brother’s testimony in that she thought he 
had testified that his first serious love affair was with Miss 


Gregory; witness has now been corrected by her counsel 
from the records (of the testimony) and it was Mrs. Mc¬ 
Laughlin to who- witness’ brother referred. Tie was in¬ 
terested enough in Miss Gregory to have her come up to 
the post and ask witness to entertain her, despite which 
witness did make the remark that her voice sounded like a 
fog horn. Witness could not remember until Miss Shepard 
testified, that Miss Shepard visited her at West Point in 
the Spring. Witness had so many guests at West Point 
she could not place the time of Miss Shepard’s visit, 
whether Spring or Summer. The instructors on duty were 
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usually there in the spring except over the week-end 
214 in New York; witness doesn’t think that they get 
away from the Academy to army camp$ until later 
in the summer or autumn. When witness’ parents visited 
her at West Point and remained a large part lof tlie sum¬ 
mer they did not share the expenses of the household; wit¬ 
ness and her husband would not allow it: thev left no check 

when they left. 

•> 

Witness did not comment upon Miss Sanger whom cross- 
examining counsel called 4 ‘another young lady” witness’ 
“brother is said to have paid attention to”, to tile effect that 
she had no monev; she had a great deal more monev than 
we ever dreamed of having. Witness heard about the un¬ 
derstanding between her brother and Miss Sanger from 
her mother when witness’ brother was ill with typhoid in 
Buffalo in 1901; mother was at that time discjussing with 
witness her brother’s understandings; witness’mother told 
witness of the contents of two letters and the Returning of 
a ring. 

With respect to Mrs. McLaughlin up at West Point, she 
and witness were at the same hops, witness nek’er went to 
dinner with her to witness’ recollection and she!never came 
to witness’ house; witness’ family knew Major and Mrs. 
Casab who- she visited but witness does not remember 
dining there while she was a guest; Major and Mrs. Casab 
were the onlv mutual friends witness recalls. I 

% i 

“Q. Mav I ask vou if vou do not remember that vou 

criticized Mrs. McLaughlin to your brother ion various 

grounds, one of them being that her sister Iliad married 

a Jew? Do vou remember that? A. I never iheard of it 
%• 

until this moment from your lips. I neither knew her 

maiden name nor her sister. I met her casually at Casab’s 

« ; 

at West Point. I never sided with mv brother or my 
mother. ’ ’ 

| 

(Asked if she did not challenge one of her jyoung men 
friends because of his fondness for Mrs. McLaughlin) wit¬ 
ness answered she never heard of anvone being fond of 
Mrs. McLaughlin excepting her brother; witness knew 
Colonel Barnes’ attentions to Mrs. McLaughlin were se¬ 
rious from witness’ father and mother, witness did not 
know it from any information she had acquired at West 
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Point; witness had no idea lie wished to marry her; wit¬ 
ness first learned it she thinks during the verv terrible 
interview father and mother had with brother that they 
afterwards told witness of here in 'Washington, late in 
Februarv 1912 or some time during that winter; at that 
time he came to witness’ home on 0 Street and asked wit¬ 
ness if she Could intercede and then said that it was of 
no use, that mother and father would not listen; the lirst 
witness knew of this unpleasant conversation of the family 
was from her brother when he came to witness and mother 
and father informed witness of it afterwards. Prior 
215 to this interview witness had heard her mother say 
that she did not like his attentions to a divorced 
woman; witness did not sav anvthing, it was not anv of 
her business; witness had no objections to a divorced 
woman and has none now; when he came to witness’ house 
on 0 Street and talked to her about it he made the pro¬ 
posal that witness help and then stated that it was use¬ 
less before witness could tell him whether she would or 
would not. Witness did not discuss this voung ladv with 
her parents after that interview. Witness’ mother showed 
to witness the letters from her brother to mother in which 
he complained about his mother’s objection to Mrs. Mc¬ 
Laughlin of her own accord with no request of witness; 
witness thinks she wanted sympathy; she showed them to 
both father and witness. Witness’ mother never objected 
to the selection of the husband that witness married ex¬ 
cept that he was in the Army and that would take witness 
away from them. That objection would not have applied 
if he lived in Washington; it was merely a regret, not an 
objection. Witness is an Episcopalian; witness does not 
know whether her mother’s attitude toward the marriage 
of a divorced person goes further than the doctrines of 
that church; witness has never studied the doctrines of the 
church on divorce; witness does not think it is now allowed 
but thinks it was allowed at time of her marriage; wit¬ 
ness has never gone into that; it did not interest her, but 
it was of great interest to her mother. As to witness’ 
mother’s objection, the fact that the divorced person had 
been judged innocent by the courts granting the divorce 
made no difference as to the remarriage. Mother was 
fond of a good friend of mine who was divorced but she 
would not have cared to see her remarried; Mrs. Brad- 
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ley is the person; mother included many divorced persons 


in the circle of her friends and considered 


vorce proper but did not believe in remarriage of any 


justified di¬ 


kind of divorced people; this was not true where death 
had intervened; she had re-married herself, j At the time 
witness’ brother was asking his parent’s approval of his 
contemplated marriage to Mrs. McLaughlin! witness’ re¬ 
lations with her brother were affectionate; witness did not 
undertake to influence her mother’s attitude! in favor of 
her brother and never voiced her opinion; witness thinks 
there has been a mistake in the testimony of Colonel 
Brooke; she and her husband she thinks wefe two years 
in the 0 Street house and witness has fouhd out since 
Colonel Brooke testified in going over the chronology that 
it v r as in 1912, the summer of 1912 at Atlantic Citv when 

7 i * 

her father had the stroke; her father was ;ill before at 
Buena Vista. Witness can not state definitely that they 
were in the 0 Street house two years. 

Witness was home in 1912 and 1913 when the let- 

216 ters from Colonel Barnes to her mother introduced 

! 

in evidence were received and was shown those let¬ 
ters; mother showed them to her; great grief at their re¬ 
ceipt occasioned her to show them to witness!; she showed 
witness the letters as each arrived, shortly After its ar¬ 
rival. Witness saw 7 copies of the letters mother w 7 rote to 
brother; she heard the letters themselves; imother read 
them aloud to witness’ father and witness before mailing 
them saying she had kept a copy, then discusbed with wit¬ 
ness the contents of the letters that v 7 ere received from 
Colonel Barnes and after she had written her reply she 
read them to witness; she did not discuss jwith witness 
what she was going to sav; mother never asked what at- 
titude she should take with respect to tlios^ letters; she 
took advice from no one with respect to those letters, not 
even witness’ husband. Witness’ mother was very inde¬ 
pendent and very capable of herself. Witness’ view is 
that she discussed the letters she received from Colonel 
Barnes because of her great distress of mind which she 
could not control; she also discussed the answers she sent 
back for the same reason; she appeared to get relief from 
that distress after the discussion with witnesb; she always 
liked to talk things out with witness and With witness’ 
father who v 7 as always present. No one elsejwas present, 
except about the telegrams, when uncle Louis Chew was 
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present, and she never told him of these distressing letters 
from brother; she never told anvone outside of the familv, 
she was too proud, too humiliated about it. 

When witness had the telephone conversation with her 
brother about the 27th of August 1930 she left Washington 
within a day or two, not that day, she thinks she was here 
another day alone; Colonel Brooke had gone to Xew 
Orleans on the morning of the 27th and she had gone to 
Baltimore that day and had a telephone conversation with 
her brother after she got back and thought she was here 
one more dav. Witness went straight from Washington to 
Jamestown, Rhode Island. Witness recalls that the tele- 

i 7 

phone conversation was about five, it may have been about 
three, four or five o’clock; it was immediately on her return 
from Baltimore. Witness’ recollection is it was late in the 
afternoon, but witness may be wrong, it may have been two 
or three hours earlier, may have been two o’clock, it was 
after lunch. 

After the sale of the old home when witness’ mother 
selected certain letters and made a package out of them she 
told witness she had made the package and that she had 
destroyed all other pictures and correspondence that she 
could not carry around in her trunk with her; she told wit¬ 
ness about the contents or character of these letters; she 
said in case witness’ brother made trouble for witness after 
mother’s death for witness to use them, otherwise no one 
should see them. At this time they were in mother’s room 
in their own home; her mother was packing her 
217 trunk and this package went into the bottom of her 
trunk and stayed there until she gave them to wit¬ 
ness at Jacksonville. Witness had no other discussion with 
her mother with respect to those letters at this particular 
time; that was when the house was sold; witness does not 
know how long after she arrived in Jacksonville that wit¬ 
ness’ mother gave her those letters; she thinks it was in 
moving from one house to another the first spring they 
went to Florida. In moving from one house to another she 
abandoned an old trunk, the Saratoga trunk she had had 
since she was married, and took only a new trunk with her 
to the new house. So far as witness knows she had 
destroyed all other letters than those selected before this 
time; witness never saw her tear them up afterwards. 
There was only one package which was intact as she put 


I 


MARY F. BROOKE VS. JOSEPH F. BARNEjs. 207 

I 

them in and it was the same package she had shown witness 
in the old house; she did not show witness the letters; wit¬ 
ness knows they were because they were labeled 4 ‘For 
Marie in case Roy makes trouble for her aftermy death”; 
witness brought them up here when she came j to the wed¬ 
ding' of Miss O’Donnell, a courtesy cousin iij November, 
the first year they were in New Orleans. Witness kept 
them until she came up here in November in her silver 
chest; she came here with her daughter and put them in 
witness’ safe dejjosit box at the Union Trust Company; 
witness had a right to go into her mother’s joint safe 
deposit box with her in the National Metropolitan Bank, a 
safe deposit box held by witness and her mojther jointly, 
also witness’ father had access to this box duijing his life¬ 
time; at his death witness and her mother alone had access 
to it; during the last year or year and a half! of witness’ 
mother’s life she wanted Hallie’s name put on!in case wit¬ 
ness was to be out of town, and Colonel Brobke, so that 
Hallie could get any papers for her; witness and her 
mother had this safe deposit box jointly; at the same time 
witness had a joint account at the National Metr-politan 
Bank with father and mother; the three of them had a joint 
account for the last year and a half of her father’s life and 
on his death mother and witness had it together; witness 
had no idea that the joint safe deposit box staijted as early 
as 1913 but it might have been. When the will was taken 
to the safe deposit box witness’ mother took! it; witness 
accompanied her but she took it. Witness dobs not think 
she was asked this question on direct examination. The 
safety deposit box witness had jointly with her! mother and 
later jointly with her mother and daughter was the safety 
deposit box witness had when she brought the letters up 
here. Witness had not had a safe deposit box at the Union 
Trust Company before the time she brought those letters 
here. She took it at that time; she had not had one there 
before. (Asked what was the object of taking a box in a 
different bank, witness said) the Union Trust Company 
was witness’ own bank where she had always had an 
account since grandmother Barnes left iher money; 
218 witness did not put these letters in the safe deposit 
box in the National Metropolitan Bank because 
there was no room for them; it was full of old j papers that 
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father had kept, old insurances, old papers that were of no 
account; witness did not go over there and look at the box, 
to see if it was full, she knew it was full when she went out 
and witness wanted to put her husband’s will, her own 
private papers, her child’s birth certificate, her marriage 
certificate in her own box, which she did at the same time. 
Witness’mother had no access to the box at the Union Trust 
Company; witness and her daughter alone had access to 
it; witness and her daughter had joint ownership; wit¬ 
ness thinks her daughter gave her signature at the bank at 


the time witness took the box. Witness took those letters 
out of the box and took them to Mr. Ogilbv immediatelv 
after her conversation with her brother when he had in¬ 
formed witness to send a copy of the will and the caveat to 
cross examining counsel’s office; it was probably the same 
afternoon, in which case cross examining counsel would be 
right that the conversation was earlier because the bank 
closes at 3 o’clock; if the conversation was at five o’clock 
witness could not have taken those letters out of the locked 
box and to Mr. Ogilbv the same dav because the bank would 
have been closed. Witness got those letters out the same 
day to her recollection or else the next morning; if it was 
a late conversation she got them out the next morning; 
witness did not take them in her grip. Witness’ mother 
did not keep all her letters in the lock box in her wardrobe 
where she had the letters from Colonel Barnes requesting 
her to endorse his wife’s note; that was a very small lock 
box; she had only one lock box. Witness does not know 
whether there were any other letters in this lock box; there 
were some medals of witness’ husband in the box. Mother 
habitually kept these letters in a locked drawer with an 
elastic around them and the box was in the locked drawer 
also; witness knows only in this regard that mother told 
Colonel Brooke she had that particular letter in her lock 
box in her locked drawer in her wardrobe. Witness did not 
see her mother make the selection of the letters which her 
mother turned over to her and did not see where she took 
them from. When Colonel Brooke got the letter from the 
lock box the letters that she kept in that drawer outside the 
lock box witness supposes were there. 

Witness had a joint bank account with her mother; for 
how long she can not tell. For many years witness’ father 
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and mother and witness had a joint account; witness 

219 was the one alwavs sent to the bank to cash checks 

* 

during her father’s lifetime as well ;as after his 
death, and witness and her mother continued a joint ac¬ 
count after father died in 1922; witness never said she did 
the banking; witness said she did go to the bank for her 
father and mother and cash checks; witness herself never 
drew checks upon this joint bank account until her 
mother's evesight became so bad; this was from varving 
periods; sometimes she felt strong enough tb try to sign 
her own checks and sometimes she did not ajid asked wit¬ 
ness to sign them—from about the time they came to Tilden 
Hall, two years before her death; witness thinks witness 
drew all the checks that were drawn on that account during 
the last vear of her mother’s life; mother may have signed 
one or two; she liked to sign when she could; fitness would 
show her where to put her name; she always signed her 
pension check herself. Witness was familiar!with that ac¬ 
count and as to the deposits witness knew the accounts that 
came to the house that she took down and the; deposit steps 
that came to mother from Mr. Linkins thev alwavs sent to 

» i • 

the house and the telegraph and telephone (dividends) 
were sent to the house and other deposits were frequently 
made through Mr. White and witness did not know about 
them until the end of the month. The proceeds from the 
investments Mr. White made for witness’ mother were de¬ 
posited in this account and there was a statement rendered 

every month which witness went over with her mother. 
* 

The rentals from Mr. Linkins were sent directly to mother; 
she used to like to have that $17.50, which witness thinks it 
was, each month, as a little ready money in the house. Wit¬ 
ness deposited no money of her own or licjr husband in 
that account. They had their own accounts.! Witness had 
her account in the Union Trust Company and her husband 
had his account in the Port Leavenworth bank and witness 
thinks he left a small balance in the Riggsj when he left 
Washington. Witness thinks her mother ipav have been 
able to sign one or two checks from January 1930 to the 
time of her death and the rest of them witness drew. Wit¬ 
ness drew the checks on that account for the payment of 
the expenses of her maintenance; for her doctor’s bills in 

j 

11 0*Jo 3(2 i 
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her last illness at Jamestown; the Xavv doctor here she 
did not pay. The doctor’s bill at Jamestown was very 
moderate. "Witness drew the checks upon that account for 
the funeral expenses and for one mourning dress for her¬ 
self here in Washington right after the funeral and $26.00, 
or it may have been $36.00 to the Mayflower, where 
220 thev have armv rates, and witness bought her ticket 
back to Jamestown out of that joint account; wit¬ 
ness does not remember anything else; witness did not buy 
her ticket from Jamestown to Washington, her husband 
bought it and that expense did not come out of this ac¬ 
count; witness bought no other articles of clothing out of 
this account excepting the one black dress which she 
bought here. If the expenditures made out of this joint 
account for the last three months were unusuallv large as 
compared with the expenditures hitherto made the only ex¬ 
planation would be the illness, the great extra expense, the 
turning of a hotel room into a hospital room with all the 
appliances necessary, during the illness of witness’ mother 
for about eight weeks and in giving mother every comfort 

tliev could. 

* 

Shortly before interviewing Mr. Linkins, who drafted 
mother’s will, mother told witness that she wanted to make 
a will; mother’s first mention to witness on the subject of 
making a will was shortly before she called Mr. Linkins to 
take her instructions; that was the only time she ever spoke 
of it; so far as witness knows the cause of her mother’s 
mentioning it to witness was onlv as anvone would nat- 
urally mention having made up their mind to make a will; 
witness has mentioned wanting to make her will since she 
has been down here in Washington. Mother did not talk 
over what she was going to do: she said she wanted to make 
her will and said she wanted witness to have everything 
she had; she discussed what she was going to do with her 
property at the time she mentioned to witness that she 
wanted to make a will; she had never before discussed it; 
witness thinks she would recall if it had occurred; witness 
can not remember what it was that brought up this con¬ 
versation at that time; when she said she wanted to leave 
witness everything she had witness did not thank her if 
cross-examining counsel means that; witness thought it 
was only natural in the light of witness’ brother having 
caused them grief from the day of his graduation at West 
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Point up to the present time; at that time tli^re had been 
no communication with him for many months; mother’s 
last letter, which witness thinks was introduced in evidence, 
said “If this last loan of $250.00 has helped yoiji, I shall not 
regret it” and from that time on witness rejmembers no 
further correspondence until the Philippines. I Witness did 
indeed think it perfectly natural that she should have 
everything and her brother practically nothing (by the 
will); witness’ brother had his commission in the Army, 
which the family had secured for him; witness’ 
221 family knew that Colonel Brooke’s mother’s money 
was left, directlv to witness’ daughter and that ex- 
cept for Colonel Brooke’s life insurance witness would 
have no support and they wished to insure witness and 
her daughter of support; witness’ mother td>ld her that 
and witness thought it was right; witness does not think 
she told her mother anvthing; witness was dertainlv not 
surprised. Shortly after Mr. Linkins came gnd got wit¬ 
ness’ mother’s instructions mother had the Will; witness 
could not say whether it was a dav or two davs; witness 
is very sure it was not the same day; probably the follow¬ 
ing dav or the dav after that; witness was in the house at 
the time; witness remembers seeing Mr. Linkins the day 
he came there to get her mother’s instructions and knew 
what he was there for and witness remembers! the time he 


came back with the will with his two brothers and witness’ 
mother went down in the library; witness wajs not in the 
room then but in the house; witness did not open the door 
for Mr. Linkins; the maid opened the door; witness may 
have opened the library door for him and asked him to 
walk in the library. Previouslv Mr. Linkins had a great 
deal of small business for mother; witness is riot sure that 
she knows what legal business is as distinguished from real 
estate business; they had papers by power ofj attorney, if 
that is legal business, or took all their small business af¬ 
fairs to the Linkins office on Pennsylvania Avenue; wit¬ 
ness’ father used to do it and her mother; larger business 
affairs of a legal nature her mother took fir|st to Judge 
Hoehling and afterwards to Mr. Ogilby; Judge Hoehling 
was formerlv of the firm of Caveatee’s counsel. 

Interrogation by the court the witness said that a few 

davs before her mother sent for Mr. Linkins to take her will 
* 

she had spoken of her intentions to make it. 
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Counsel understood correctlv that for many years wit- 
ness’ father and mother and witness had had a joint bank 
account and that when witness’ father died the account con¬ 
tinued with witness and her mother. Witness was fre¬ 
quently, raiher than always, sent to the bank to cash checks 
during- her father’s lifetime; mother frequently went with 
witness and cashed her own checks; whenever mother was 
unable to go and needed the money witness went; that con¬ 
tinued after witness’ father’s death as well as before; wit¬ 
ness does not have the pass book to this account, it was 
turned over to witness’ counsel with all her mother’s papers 
after her death; witness is quite sure there was a pass book 
among her mother’s effects; witness remembers that she 
turned over everything in her possession; there were many 
cancelled checks; witness sent them to Mr. Ogilbv from 
New Orleans at his request; (thereupon Mr. Ogilbv in 
response to a request from counsel, stated that he turned 
over to the collector everything of this nature given 
222 him by Mrs. Brooke); also that his recollection is 
there were not many cancelled checks, but everything 
was made available to inspection of caveator’s counsel; 
that the pass book is here. 

Witness’ mother handed the will to witness during the 
same day it was signed but not just afterwards; witness 
was not in the room at the time; witness cannot remember 
what time of day the will was signed; it was either late in 
the morning or just after lunch; it was later upstairs in her 
own room in her father’s presence that she handed the 
will to witness on the same dav; it was within two davs 
thereafter, shortly after, that witness and her mother, with 
the will, went down to the National Metropolitan Bank and 
put it in the safe deposit box. "Witness’ mother kept the 
will from the time she had handed it to witness to read and 
witness read it and handed it back, until the time when they 
went down and put it in the safe deposit box; her mother’s 
object in handing it to witness was, she supposes, a matter 
of interest for witness to read; when they took it down to 
the bank witness was sure it was in an envelope; witness 
does not remember whether when her mother handed it to 
her she took it out of an envelope and does not remember 
whether the envelope in which the will was was sealed. 
Witness saw the will every time they went into the safe 
deposit box to cut off coupons from two notes she had and 


213 


MARY F. BROOKE VS. JOSEPH F. BARGES. 


get out any papers she wanted, but it was nevef read again 
by either of them, to witness’ knowledge. Witness always 
accompanied her mother to the box. Witness sjlways drove 
her mother to the bank, parked her car and joined her 
mother in the safe deposit department. Witness thinks 
she tokl Colonel Brooke as soon as she had Seen the will 
and before it was taken to the bank; witness is quite sure 
she told him in the evening of the day on which the will 
was signed. Witness did testifv vesterdav !that it was 

* * * m • i 

natural that she should have everything and her brother 
nothing, she testified that she so thought; witness’ state¬ 
ment as to his causing her mother grief from t]ie day of his 
graduation was meant to cover the original loai|i of $1,000.00 
of witness’ mother to her brother shortlv after gradua- 
tion; he caused her grief by not repaying the!interest and 
by repeated demands, but the principal rcajson was his 
failure to repay witness’ father and mother from her 
grandmother Barnes’ legacy when he was able to repay 
the entire sum; by sending checks on the banks in which he 
knew he had no money; by repeated demajnds; by im¬ 
poverishing them by the money they gave him, much 
against their will; his failure to pay his step-father, which 
his mother felt much more bitterly than his failure to pay 
her because he had no right to his kind consideration and 
protection; that was her deepest grief. Her own grief was 
that she was so strapped for money that she* told witness 
one time that she had only a $12 balance in the bank, 
223 that they could only go away a couple j of weeks in¬ 
stead of four weeks as had been their plan before in 
the summer, and witness’ brother’s said attachment to a 
divorced woman because she understands crojss-examining 
counsel is asking about the will and the will was made be¬ 
fore her brother’s marriage; witness’ tcstimdmv as to the 
cause of her mother’s grief is his failure to repay his 

i 

family in either of their lifetimes what he owed them; his 
indifference to their suffering; his efforts to repay Mande- 
ville Carlisle and not his parents; his offer to repay wit¬ 
ness’ father bv loans from Mandevillc Carlisle; which father 
would not allow; his desire to stand well in the Army and 
his utter indifference to the suffering at home.! Witness in¬ 
cludes the attachment to a divorced women j as an extra 
grief to witness’ mother; that she was made Unhappy; she 
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felt very sorry for witness’ brother’s unhappiness when 
she felt he had no right to marry still in their debt. 

“Q. And this unhappiness (of witness’ mother) con¬ 
tinued to the end of her days? A. It did.” 


Witness opened the will the day after her mother’s 
funeral in the presence of her husband in the safe deposit 
department; thinks mother’s funeral was on Monday, 
August 25th, and that she opened the will on Tuesday, 
August 26th. The envelope was sealed so far as witness 


remembered; witness knows she tore it across the top; 
it had remained in the safe deposit box up until that time. 
Colonel Brooke and witness then went to Mr. Ogilby’s law 
office at 1422 F Street; witness took will to Mr. Ogilby in¬ 
stead of to Mr. Linkins because Mr. Ogilbv was witness’ 
mother's attorney; they conferred with Mr. Ogilbv about 
half an hour; Colonel Brooke was with witness, he was leav¬ 
ing the next morning and wanted to settle things up as 
soon as he could. Mother did not read this will to witness 
before she signed it. 

Dr. Gunnell died two or three o'clock in the afternoon 
in June 1922; (reminded that witness had testified yester¬ 
day that her mother did not want Colonel Barnes around 

•> 

until the morning after Dr. Gunnell died because of his 

debts to Dr. Gunnell and asked as to whether the feeling* 

witness’ ibother had about the debts her brother owed her 

father was any less deep on the day following) witness 

thinks her mother just after her father’s death only wanted 

witness, \vho had always nursed him and loved him; she 

told witness she preferred not to have him that afternoon 

but to tell him to come the next morning; witness’ brother 

was certainly not in the house any few days before father’s 

death; he came to the house frequently during that period 

but he did not come, to witness’ recollection, shortly before 

father’s death; he might have come without the witness 

knowing; witness did not see him every time he came, but 

mother would usually sav that Bov had been there to see 

+ • • 

her; witness cannot say positively, but thinks he was 
224 not there within a few days from what he said to 

witness over the telephone, that he would have ap¬ 
preciated it more if witness had let him know that father 
was dving. AVitness is sure that Colonel Barnes had not 
been to see Dr. Gunnell the second day before his death be- 
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cause mother would have told witness and during that time 
witness was in Dr. Gunnell’s room helping* iiurse him so 
witness would have seen her brother; she wa^ in the house 
and in his room and in her mother’s room all djav and would 
have seen him; mother had not told the witness that she 
should notify Colonel Barnes promptly in the! event of any 
change for the worse in her father’s condition; it was wit¬ 
ness who brought his name into the conversation after 
father’s death and asked if she should telephone Roy; 
mother had not asked witness to telephone; that was some 
time after he had breathed his last because tlielv had to send 
for the Naval doctor some time in the latje afternoon; 
mother did not ask witness to tell her brother to come for 
the purpose that she might tell him about the will; that 
was not mentioned then; mother was in great grief because 
of the death of witness’ father and his bodvjwas lving in 
the casket in the house; it was in witness’ mjother’s room 
the following morning in mother’s presence that he offered 
and witness declined help; witness had taken dare of father 
and mother all their lives whenever she could; they never 
had a trained nurse until father’s stroke and mother never 
had a trained nurse from witness’ birth untjil her fail in 
Jamestown last June or July. In the Gunnell jhouse during 
their lifetime witness kept no servants; mother had charge 
of the house; she had a cook and a maid, a laundress and a 
man who took care of the furnace and the grass, watered 
the flowers and watered the lawn; mother jnever had a 
companion or personal maid during the lifetime of father; 
none of these servants helped to take care of Dr. Gunnell 
or Mrs. Gunnell; after father’s stroke we had practical 
nurses and as he got stronger they had an old colored 
woman who used to be in the familv, who was with him until 
ho died. When mother took him to Gales Hall at Atlantic 
City he had the services of the nurses in the sanitarium. 

When brother came to the house the day ajfter witness’ 
father’s death the body of witness’ father jvvas lying in 
his own room, second floor; witness’ mother! was greatly 
distressed, but not ill; the conversation between mother 
and brother regarding the will took place in mother’s room, 
an adjoining and communicating room to witness’ father’s 
on same floor: witness’ mother prefaced her Speech about 
the will by saying something very sweet about witness’ care 
and love for father always and how deeply she felt it and 
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she turned to brother and said “You know, Roy, 1 have left 
everything I have in the world to Marie” and he said 

225 “yes, yes, I understand”. Witness thinks because 
of her mother’s deep emotion that it would naturally 

bring out some testimony of appreciation to a loved 
daughter. 

Witness testified vesterdav that because of her brother’s 

f * 

sweetness to her on his February 1930 visit to his mother 
she did not think he was going to contest the will; also 
he seemed to have changed in the last few years; no more 
demands for money, no more upsetting letters to witness’ 
mother, and his saving to witness “Mav I kiss vour hand,” 
witness took in the nature of an apology for his letter to 
Colonel Brooke about witness in the Philippines; witness 
did indeed think he owed an apology. Witness’ belief that 

he would not contest mav have been influenced bv what lie 

% • 

said when mother made this statement to him, “Yes, yes, 
I understand”; he did not sav “Whv did vou do it—cut 
me out”; lie showed no surprise or anger, rather as if 
it was just; witness thinks this indicated an understand¬ 
ing of why it was so done; witness does not think she gave 
it a thought in those days; when he visited witness or his 
mother in 1930 witness did not think about the will, she 
had no idea that her mother’s death was imminent. 

226 The two telegrams received from her brother, 
caveatee’s exhibits Xos. 14 and 15, dated October 

8 and October 10, 1912, in which witness was asked by her 
brother for $500, witness showed to her mother; she did 
so because her mother had asked witness never to keen 
anything from her; witness does not know whether it is 
the same thing that her mother never kept anything from 
witness; mother wanted to know of any demands that 
brother made on witness, witness’ uncles, witness’ hus¬ 
band, mother warned witness repeatedly against allowing 

her husband or herself to become involved by lending 

* *■ 

monev to her brother; witness does not think she could 
* 

have answered the first telegram because there was a 
second one which she said she had not; witness does not 
know whv she did not answer the first one a refusal of 


monev; the second one mav have come to her before she 
had a chance to come down to the office; witness refused 
to loan him money because she knew her mother would 
not want her to borrow that money from her husband; 
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witness liad no money of her own; if witness then had re¬ 
ceived her legacy of $4000 from her grandmother’s estate 
she did have some money at the time; witness had kept 
these telegrams for her own reference in disc of need, 
just such a case as this or a case of any kind where a 
witness would have to show; (asked again why she did not 
lend her brother the money) witness answered she did not 
think her brother deserved a loan; she thought he had 
enough from the familv and she did not think she would 
ever get it back; witness’ daughter went abroad in the 
spring of 1926, the first year they were in Florida; wit¬ 
ness has had and has no estate of her own other than the 
legacy just mentioned and $1000 her uncle "Walter Chew, 
left her but no estate of her own other than the items men¬ 
tioned; witness’ husband has the income of jliis mother’s 
property for life and then it goes to his daughter. And 
thereupon an objection was interposed on behalf of the 

caveatee and sustained to testimonv as to financial means 

* 

of the caveatee’s husband and daughter unless it should 
be connected with the misuse of the joint bank account, or 
in some other way not apparent made relevant to issues. 
Witness’ daughter went to Europe aroundj October or 
September and returned the following April; she was in 
Italy most of the time; she went to the Mediterranean and 
to Egypt; witness does not know how expensive that trip 
was, but it was well eithin her father’s or witness’ means 
or she would not have gone; witness and her husband paid 
all the expense of that not out of her mother’s check book 
the joint bank account was not touched; witness does not 
go away every summer for the summer; she did not go 
away the summer following her father’s death except for 
one week; did not go away her first hekr in Florida 
227 at all; since her father’s death she has not spent 
any season in Atlantic City; she took her mother 
to Atlantic City for one month in August; she has spent 
two summers at Jamestown and two weeks throughout the 
intervening Year; witness could not tell how many sum- 
mers she has spent at Monterey; she has been up there 
with the family so often; it is so convenient!to Washing¬ 
ton; she does not like it herself. 

And thereupon counsel for the caveatee | pressed his 
objection and gave notice of a motion to strike the present 
line of counsel’s examination which caveatee contended 
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was merely to elicit evidence of means and wealth on the 
part of the caveatee and her family in order to prejudice 
the jury and lead them to make what they might consider 
a more equitable division of the estate. The Court there¬ 
upon stated it was about to check further inquiry along 
this line and stated to counsel for caveator he had pro¬ 
ceeded far enough. Counsel for the caveatee stated: ‘‘I 
cannot stop a tendency of an examination by appropriate 
objections. The only thing I can do is to move to strike, 
and if, in view of what counsel has already done, in the 
remote possibility of an adverse verdict in this case, I will 
make it a ground for a motion for a new trial, on the 
ground that there has been imported into this case, against 
your Honor’s rulings, evidence of comparative wealth.” 
The Court observed to counsel for caveatee that he owed it 


to the Court to make prompt objections without reference 
to the effect of the objections upon the jury and not wait 
for the Court to interpose them and then directed that this 
line of examination be proceeded with no farther. 

It was because mother desired to go to Monterev that 
witness went there; it is true that there is no swimming; 
there is only a little pool where children wade; people may 
own horses but witness does not know of any riding stable; 
it is better fitted for children and very old people; witness 
did not sav it was too staid or sedate for witness; witness 
said she did not play golf or bridge and she was too old for 
tennis; witness has testified that she stayed in her mother’s 
home because of her mother’s great desire that she stay 
there; witness never gave a party in her own home except 
her coming out party; never a dinner or luncheon; mother 
was “at home” one day a week and witness was there with 
her; witness’ mother never spoke disapprovingly to her 
about the kind or character of people whom witness enter¬ 
tained in witness’ mother’s home; she enjoyed and 
228 appreciated their coming to the house; she never 
suggested that she would like witness and herself to 
live together no longer and that she go off by herself; there 
was a hurricane in Miami while mother was with them in 


Florida; it was of the greatest interest to mother to see the 
clouds drifting by; we sat out on the swing in the yard by 
the river and watched them. (Asked if it did not terrify 
her, witness said) “You are mistaken. The hurricane in 
Florida did not touch Jacksonville.” There was quite a 
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severe wind storm at our first house in Artesih in the sum¬ 
mer; the effect of the hurricane at Jacksonville was only 
that very interesting gray clouds were drifting by; there 

was no terrific wind storm at that time at Jackson- 
229 ville, cross examining counsel is thinkiiig of another 

i 

storm that did worry her mother and mother prob- 
ablv wrote to brother about it; that was not la hurricane; 
there were two great storms in Miami but no pig storms at 
Jacksonville excepting the one that witness offered to tell 
about; witness remembers her letter to her brother in evi¬ 
dence which counsel describes in his question as one in 
which she stated, as a reason for not deferring! the burial of 
her mother until her brother could be here, that Colonel 
Brooke’s leave was up and that he would have to take half 
pay; she got this information that Colonel Brooke’s leave 
was up from Colonel Brooke; witness knew lie had taken 
his full leave and asked him how he could stay on; he said 
by wiring the War Department for leave under extraordi¬ 
nary circumstances; Colonel Brooke and witness both 
understood at the time that he had no leave due him and he 
would have to take any additional leave at hjalf pay; wit¬ 
ness did not know that Colonel Brooke alreadv had a ten- 

1 *" 

day leave granted him; at the time witness communicated 
with her brother witness knew he had telegraphed the 
department for leave which witness understood had been 
granted him but witness did not know whether or not it 
had expired; witness thought it had, witness knew that he 
had to get back on a certain date and that is why he left 
witness and did not go to the Doctor in Baltimore with her; 
he left at ten o’clock and witness on eight 6’clock train; 
there was a great need for his return to the station; (asked 
how witness knew there was great need for him to return 
to his station) witness testified because witness’ informa¬ 
tion was that his leave had expired; witnessj should think 
it would take about a week for a transport to come from 
Panama; witness thinks it took four days when she went 
to Havana and when she went to Panama it jtook a week; 
she has not been there for years; witness was in no condi¬ 
tion to make an inquiry at the War Department about the 
transport; her husband tried to find out the; approximate 
arrival of the boat; after they got to Washington witness 
did nothing about the whole funeral arrangements; for Dr. 
Gunnell’s funeral witness did the telephoning to Mr. Gaw- 
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ler to come to the house at mother’s request and witness 
carried out her wishes; witness paid the bills not out of 
her own money but mother’s joint account; witness drew 
the checks at mother’s wish; witness now remembers 
definitely that she left Washington to return to Jamestown 
on Friday, the 29th, on the Colonial because she has re¬ 
membered and her daughter remembered her arrival at 
Jamestown on the night of a cabaret dance at the 

230 Club and her daughter had to meet her alone without 
the escort of a young man who had a car to drive 

witness from the bus to the Inn; people had passed my 
daughter while she was waiting on the corner for the bus 
going to the Casino; witness got in about a quarter of nine; 
the train was late, that fixes it in both our minds; also that 
on Thursday witness did some shopping, the dress that was 
spoken of yesterday, and witness went to the bank 

231 and got the package of papers and took them to Mr. 
Ogilby; witness left the Mayflower and went direct 

to the train and then to Jamestown; she is stopping at the 
Mayflower now; as to when she left, she is very certain of 
it; she also remembers all of her friends being at the 
Casino Ball and that she saw them all the next day in the 
afternoon after her arrival; witness has not seen the Mav- 
flower records as to when she left. 

And on redirect examination witness testified with 
regard to the amount of monev she had when her brother 
wished to borrow from her; she recognizes two papers 
handed to her, they are receipts signed by witness to Mr. 
Heald, her grandmother Barnes’ executor, for money left 
witness by her grandmother, witnessed by her husband; 
witness looking at the first of these receipts witness re¬ 
ceived $1500 on account of the legacy on May 15, 1912 and 
the balance of $2609.33 on November 14, 1912; witness now 
knows she got the Barnes legacy on the dates so shown; 
the receipts are in the papers in administration cause No. 
18,882, Estate of Mary T. Barnes; witness does not re¬ 
member what money she had in bank when this request 
came; when she got the first payment from the Barnes 
estate she spent it on the electric, concerning which she 
has testified; witness’ best memory of where she would 
have had to get the money to send her brother, if at all, is 
from her husband, unless the other money had been paid 
in; in the period after witness’ mother’s death, perhaps 
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after the funeral, witness took advice as to her power to 
draw on this joint account from the president of the Na¬ 
tional Metropolitan Bank; this was on the day after 
mother’s funeral; witness went with her husband to the 
bank and saw the president, Mr. George White, and asked 
him if she might draw on the joint account in| emergencies 
incident to her mother’s death and he in witness’ hus¬ 
band’s presence said witness might; witness’ mother 
always tried to keep a little reserve fund fot use in such 
emergencies; witness repaid to the joint account every cent 
that she had drawn since the date of her mother’s death 
and used for her personal expenses such as the dress and 
gave the check to the collector at the National Metropolitan 
Bank in the presence of her attorney, Mr. Ogilby; when 
witness saw Mr. White she did not know there; was going to 
be any will contested; when she repaid the bank she did 
know; until then the witness thought the money was hers; 
the telegrams with respect to which witness was asked 
upon cross examination why she had kept them for 
232 19 years, she gave to her mother at about the time 

she received them; she got them b^ck from her 
mother she thinks about the time her mother put all the 
papers together, the occasion about which witness has 
already testified; witness first thought about! the question 
of a will contest when her brother told her to send a copy 
of her mother’s will and a waiver to his lawver, General 
Ansell; in yesterday’s testimony witness shid that Miss 
Gregory was his first serious affair; witness \vas referring 
to a statement of her brother on the witness stand. 

And on recross examination witness said that her mother 
had always told her that she wanted to make! it a joint ac¬ 
count so that witness would be protected after her death 
as she was after her father’s death, and witness thought 
1 lie money was hers after her mother’s death; witness did 
not think it was hers before her mother died; witness does 
not know whether the telegrams just referred to were in 
the package of letters; witness has never seen the package 
of letters opened up and never personally had access to the 
package of letters; witness had turned over; to her attor¬ 
neys all papers about the case and had not opened the pack¬ 
age since mother gave it to witness. 

i 

Thereupon there was produced as a witness on behalf of 
the caveatee Mark Brooke, who testified on direct exam- 
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illation that witness remembers when Mrs. Gunnell died; 
at the time she died witness had an opinion as to how much 
leave he had: the opinion was that he was entitled to 30 
days leave and only 30 days leave with pay; witness’ 
opinion was that all but five days of it had been consumed 
and witness made an application for the extension of his 
leave on the 18th or 19th of August; she died on the 22nd; 
he heard from the application the day she died and got the 
ten day extension; the matter of how much leave witness 
had was discussed between him and Mrs. Brooke; witness 
told Mrs. Brooke that he would stay on as long as it was 
necessarv to do so, however, he would have to get leave 
from the War Department and would lose his pay as wit¬ 
ness had only 30 days leave with pay due him and that 
would be up on August 27th or 28th when he was due to 
report at Xew Orleans; witness has subsequently ascer¬ 
tained that he was in error about his leave; when he 
thought this case was to be called in Januarv he wrote to a 
friend, a personnel officer in the Office of the Chief of Engi¬ 
neers, telling him that witness had no more leave due with 
pay and witness did not wish to come up to this case on 
leave as he would lose his pay and asked him the 
233 details of how witness could get here on subpoena 
on detached service without expense; witness got a 
reply and produces it dated December 3, 1930; witness re¬ 
ceived that letter within two or three days thereafter; until 
he received it he did not know of his mistake in the com¬ 
putation of his leave; it now turns out he had more time 
than he thought. 

And on cross examination said witness testified that he 
made application on the 18th or 19th for ten days, neither 
the leave order nor the application say with or without 
pay; witness did not use the ten days; he reported that he 
had not availed himself of that leave; according to the 
records of the War Department he had at the time he was 
representing to his wife he had no leave on full pay a leave 
credit of three months; witness does not deny it; accord¬ 
ing to the records it is correct; and on redirect examination 
witness testified that he did not get this information until 
the receipt of the letter from Colonel Ralston about De¬ 
cember 5, 1930; said letter was thereupon put in evidence 
by the caveatee at the request of the caveator and marked 
caveatee’s Exhibit 32 and is as follows: 


I 
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! 

“War Department, Office of the Chief of Engineers, 

Washington. 

Dec. 3, 1930. 

Lt. Col. M. Brooke, C. E., 

New Orleans, La. 

i 

j 

Dear Brooke: 

i 

Your letter of Dec. 1, 1930, in connection with your prob¬ 
able attendance as a witness in the settlement oif Mrs. Gun¬ 
nell’s estate has just been received. The A. G.| office states 
that when you are subpoenaed as a witness in a civil case, 
you should notify him and he will issue instructions author¬ 
izing your attendance on a detached service dtatus at no 
expense to the U. S. 

A subpoena issued by the Court will ordinarily go to you 
direct. If you want to leave promptly you had better tele¬ 
graph the A. G. direct under the circumstances, and also 
notify us by mail when and where you are going. 

In connection with this matter I thought I! had better 
verify your statement that you had no leave diie you, with 
the following rather surprising results. When I mentioned 
what I wanted to Mr. Brady, the Personnel Clerk, 
234 he said he was positive you had three ijnonths due. 

I asked him why he was so sure. He replied that a 
Lieut. Col. of Artillery name,9 Barnes had been in about 
a month ago inquiring as to your leave status land that is 
how it was rather fresh in his mind. 

He then got out your leave record and attached to it was 
a memo, dated 10-27-30 giving his calculation at the time 
showing 88 davs due vou. He had also checked with the 
A. G. by telephone and the A. G. stated you had 3 months 
due vou. 

You mav consider therefore that vou can! use three 
months’ more leave without your pay being endangered. 

I had always figured that you knew what you were talk¬ 
ing about when vou said vou had no leave due vou: but 
according to the records you did not. If you can’t calcu¬ 
late anv better than that I believe we will have Ito consider 
* 

giving vou a refresher course at the New Orleans Public 


Schools; or else consult the official records frbm time to 
7 | 
time as to vour leave status. 


i 



224 


MARY F. BROOKE VS. JOSEPH F. BARXES. 


I am rather curious to know whv ‘Brother’ Barnes 

w 

interested in the amount of leave vou are entitled to. 
Best regards to the familv. 

RALSTON.” 


is 


And thereupon caveatee offered and there was received 
in evidence the paper theretofore marked for identification 
caveatee’s Exhibit No. 1, a receipt filed in the Administra¬ 
tion Cause of the Estate of Elizabeth R. Chew, as follows: 


“In re Estate Elizabeth R. Chew, Deceased. 


Received of Robert S. Chew and Louis F. Chew, execu¬ 
tors under the will of Elizabeth R. Chew, deceased, the 
sum of $194.29 in full of my distributive share of the said 
estate. 

$194.29/100. 

HARRIET P. GUNNELL. 


Washington, D. C., June 10th, 1899.” 

also two receipts that Colonel Barnes gave for his money 
as received from the estate of Mary F. Barnes, Adminis¬ 
tration 18,882, caveatee’s exhibits Nos. 33 and 34, 
235 the former reading: 

“Fort Riley, Kansas, May 15, 1912. 

I, Joseph F. Barnes, hereby acknowledge to have re¬ 
ceived from John C. Heald, executor of the will of Marv 
T. Barnes, deceased, the sum of fifteen hundred dollars 
($1,500.00) on account of legacy of four thousand dollars 
($4,000.00) given me under and by the will of said Mary 
T. Barnes. 

JOSEPH F. BARNES.” 


caveatee’s Exhibit No. 34, reading as follows: 

“7 Receipt of Legatee, Distributee, or Ward. 

In the Supreme Court of the District of Columbia, Hold¬ 
ing Probate Court. 

No. 18882. 


In re Estate of Mary T. Barxes. 

I, the undersigned, Joseph F. Barnes, hereby acknowl¬ 
edge to have received from John C. Heald, Executor of 
the estate of Mary T. Barnes, deceased, No. 18882, the por- 
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S. 


lion of the estate due me, consisting of sixteen hundred 
and seventy one 83 Dollars, balance due me a^ legatee and 
next of kin of said Mary T. Barnes, as showij by the first 
& final account filed in said cause on Nov. Ijl, 1912, and 
I do hereby fully release, exonerate and discharge the said 
John C. Heald, Executor, from every action, Claim, or de¬ 
mand which might or could be brought ot prosecuted 
against him, for or on account thereof, and % likewise re¬ 
lieve the surety or sureties on the bond filed ih said estate 
from all liability in connection therewith. 

In testimony whereof I have hereunto signed mv name 
and affixed mv seal this 14" dav of November, A. D. 1912. 

JOSEPH F. BARNES, [seal.] 

Witness: 

W. W. BRITTON, [seal.] ” | 

j 

And thereupon there was offered on behalf jof the cavea- 
tee from the files of the Probate Court the original will of 
Dr. Grancis M. Gunnell to prove that the same Messrs. 
Linkins who were the witnesses on the will of Harriet 
P. Gunnell were also the witnesses on the will of Francis 
M. Gunnell, and apparently drew it, and thajt it is dated 
September 27, 1912. 

| 

236 And thereupon the caveatee rested, i 


And thereupon there was recalled to the stjmd as a wit¬ 
ness in his own behalf in rebuttal Joseph Fl Barnes, the 
caveator, who testified on direct examination that in 1907 
his mother made a statement to him just after his sister 
married as to whether his sister’s attitude and conduct in 
the house was agreeable to his mother, was asl^ed what that 
statement was. Whereupon an objection whs interposed 
upon the ground that it was not proper rebuttal; that such 
case as the caveator has attempted to make o|ut was based 
upon Mrs. Gunnell taking the same attitude that her 
daughter had taken about certain young ladies and about 
some other indefinite things not named after her daughter 

Marie had taken that attitude which could be known onlv 

• 

by her declarations and it is now proposed tcf put in addi¬ 
tional declarations starting back in 1907, not having any¬ 
thing to do with anything adduced by the caveatee in her 
case. The objection was overruled and the testimony ad¬ 
mitted, the caveatee noted and was allowed an exception, 

15—5553a j 
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and said caveator over said objection and exception testi¬ 
fied that in 1907 on his wav to the station at West Point 

•r 

after his return from the Philippines he found his sister 
at the home in July, a few months prior to the birth of her 
daughter, and mother told witness with quite a good deal 
of distress that Marie’s conduct during this period was not 
what she approved of; on several occasions thereafter she 


made statements in criticism of witness’ sister’s mode of 


life while living at mother’s home. 

And thereupon the court at the request of caveatee’s 
counsel stated that the objection and exception was under¬ 
stood as applying to this entire line of testimony; witness 
thereupon testified that the prior occasion was 1905 and the 
next occasion was in 1920 upon witness’ return to Wash¬ 
ington for duty; witness’ sister came into the discussion 
due to the fact that 1920 was the first time—mother dis¬ 
cussed her distress at Marie’s complete abandonment of all 
religious affiliations with the church, and her addiction to 
cocktail parties, craps, shooting dice at home and smoking 
cigarettes all over the house, and that she had discussed it 
with Marie on numerous occasions; also with Dr. Gunnell 
but without any results. 

Thereupon the counsel for the caveatee in addition to the 
objection and exception reserved — the line of testimony 
requested that a ruling be made that this was not 
237 evidence that Mrs. Brooke was addicted to cocktails 
and the other things that were mentioned, and the 
court ruled that the testimony was being admitted as state¬ 
ments that this witness says his mother made to him; wit¬ 
ness thereupon testified that in 1925 while they were living 
at the Chevy Chase residence, mother made statements in 
criticism of the life that sister lived; witness visited the 
home in Chew Chase after his return from China; it was 
the day following a birthday party which his sister had 
given for Colonel Brooke, mother told witness of the very 
distressing instance that had occurred to her at that birth¬ 
day party. And thereupon said witness was asked what 
his mother had told him. Whereupon a further ground of 
objection was interposed on behalf of the caveatee that the 
question called for a narration of past events; the court 
ruled that the statements were to be received only as state¬ 
ments that this witness says his mother made to him, and 
said witness continued to testify that his mother told him 
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she had remained upstairs in her private apartment during 
most of the evening; that it was a very late party; that she 
was alarmed late at night by the entrance of a man in her 
bath room; she got out of her bed and found a certain officer 
there, a guest at the party; she mentioned this officer by 
name; she further stated that after such an incident as that 
with people coming up and down the stairs she! had no rest 
at all until the entire party was over; she told witness there 
were a large number of cars in front of the house the next 
morning which were left there by people who were unable 
to drive these cars away because they were under the in- 
fluence of liquor and they had left the party in the company 
of others; witness’ mother expressed her distress at the 
change of environment after father’s death and the change 
of conditions under which she was compelled to live due 
to Marie’s mode of life; and she told witness!she had re¬ 
peatedly urged witness’ sister to let her go to a home or to 
a sanitarium where she could be quiet; she said the first 
time she mentioned it was in 1925 and the second and last 
time was in 1930 when she stated Marie would not hear of 
it and that she, witness’ mother, was to be witjh Marie for 
the rest of her life; after father’s death and before the 
house was sold mother carried on a correspondence with 
the witness, after it was sold and before she lejft Washing¬ 
ton and went with Colonel and Mrs. Brooke to Jacksonville 
she wrote witness letters and after she went'to Jackson¬ 
ville with Colonel and Mrs. Brooke she wijote witness 
letters; numerous of these letters had! to do with 
238 her state of mind with respect to heit residential 
situation; beginning with the death of [Dr. Gunnell 
and ending with the end of mother’s residence! at Jackson¬ 
ville, witness was stationed from Washington tjo China and 
from China to Madison, Wisconsin, and later! at San An¬ 
tonio, Texas; witness left this countrv for China in the 
early part of 1923, the last of February. 

Thereupon the witness identified a letter j postmarked 
Washington, February 23, 1923, and the envelope in which 
it was contained, as a letter written by his mother and the 
envelope addressed in the hand of his mother, which he 
received from his mother prior to sailing for j China from 
San Francisco in February, 1923. And thereupon it was 
offered in evidence as additional rebuttal. Counsel for 
caveatee expressed the view that the letter was not ma- 


i 

i 

i 


228 


MARY F. BROOKE VS. JOSEPH F. BARNES. 


terial to anv matter in controversy here, but merclv cor- 
roborative of what was brought out and admitted bv the 
caveatee and said: “I said I was not objecting. I am not 
objecting, sir. Put it in. I want this jury to know all the 
facts. I do not think it has a thing to do with this case, but 
put — in as far as I am concerned.” Whereupon the said 
letter was admitted in evidence as caveator’s Exhibit Xo. 9 
and was read as follows: 

“Sunday, Feb. llth/23. 

“My Dear, Dear Roy: 


You left me with a great blessing in what you said to me 
of your present strength, and life, and with this character, 
all will be realized of your expectations for your future, 
remembering always, God in it. 

Your sweetness to me here as you came in, with all the 
joyousness you used to have in your look and bearing and 
loving affection of the old days, has helped me through 
much sadness lessening the effects of the night’s sorrow 
and cheering mv dav for me. 

I love you very much dear, and am so proud and glad 
for you in this detail of such opportunity for advancement 
and success in your life, and so glad, too, for all your hap¬ 
piness. I am thinking of you all the time, and I felt very 
sad yesterday watching the clock, but before the ‘hour’ 
came. Your phone roused me to new life and oh, how 
thoughtful and good it was of you to speak to me again, 
that farewell! It will ring for many a dav in mv 
239 ear, and heart. To the few left, I cling more than 
ever. 


I was so distressed about the medals not being found until 
vou had left. They were not with valuables, but had been 
moved with another box of Marie’s, to make room for busi¬ 
ness papers in my lock drawer. I had no idea they were 
hidden away in such a drawer! but that is no excuse for 
me, I should have been more thorough, I shall forward them 
to vou as soon as I have vour address. Your Father’s 
spoon and fork, and cup, and cuff buttons, and your West 
Point napkin ring, was in the box too. Also papers of long 
ago, which I will keep for you. I have a lock of your hair, so 
black then! 

With dearest, dearest love and trusting those with you 
are well and that happiness is in store for vou all, 

YOUR DEVOTED* MOTHER.” 
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The witness testified that the word 4 ‘hour” in said letter 
referred, he assumed, to the time of his departure from the 
city, he has not read the letter for a long- time; witness 
testified that another communication came witjiin the same 
envelope in his mother’s handwriting- and cgveatee con¬ 
ceded that if one letter was admissible the additional one 
was. 'Whereupon the said additional letter wab received in 
evidence as caveatee’s Exhibit No. 9a, and reads as fol¬ 
lows : 

j 

“Feb. 23rd, 1923. 

j 

Dear, Dear Roy: 

I have been looking- for a letter from you s:o anxiously, 
but none has come, and now I will enclose jtlie letter I 
wrote the dav after vou left me, showing- how 1 ifelt, and how 
I loved you. 7 have had no address. I do not know that this 
will reach you, but Mark thinks there is a cjiancc of its 
doing so, and at any rate it is a help to me to fry to get in 
touch with vou before vou sail. 

Dearest, dearest love. 

MOTHER.” 

! 

Thereupon the witness identified a letter in the envelope 
in which it was addressed to him at the Hotel Stewart, 

# i 7 

San Francisco, California, post marked February 
240 24, 1923, as being in his mother’s handwriting and 

as having- been received bv him from her ih due course 
of mail, and the said letter was offered in evidence and ob¬ 
jection was interposed by the caveatee on the ground that 
there was no evidence on the part of the caveatee of any 
trouble, difficulty of transaction bearing upon!that period 
of the lifetime of these persons and the letter does not tend 
to rebut anvthing- which caveatee adduced in her case, and 

* * i __ 

that caveatee had not undertaken to prove that Mrs. Gun¬ 
nell ever said anything disrespectful about Colonel Barnes’ 
wife. Counsel for caveatee stated that in objecting now he 
was moved somewhat by seeing- that caveator’s counsel had 
quite a number of letters. To which caveator ’sj counsel re¬ 
plied that he had thirty-eight, from which lie Had selected 
five or six which he believed to be in strict rebuttal: that 
the others probably were too, but they would be; cumulative 
and to save time would not be offered; that counsel for 
caveatee could have the others and they were handed to him. 
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The Court overruled the objection, directed that the ex¬ 
amination proceed, counsel for caveatee noted and was al¬ 
lowed an exception, and the letter was marked caveator’s 
Exhibit No. 10, and read as follows: 

“ Washington, Feb. 24th, 1923. 

My Dear, Dear Roy: 

When my hand reached the bottom of the letter box this 
a. m., it drew forth yours of Feb. 21st! Oh, how glad, how 
glad, I was to get it. 

I have lingered over the pages all morning since but am 
now turning away for a little in hopes that a short response 
to it mav reach you in Cal. before vou sail. Everv word 
was of deepest interest as you knew it would be, and I shall 
love this dear handwriting with its influence of bringing 
you nearer me each day, as I.look upon it. 1 know you will 
write again before you board the Transport, and 1 hope 
the note and hurried line I sent last evening, may get to you, 
also, in time to show vou how 1 have been thinking of vou. 
Indeed vou have never been far from me, my bov, mv own 
boy, since that last embrace and kiss. How earnestly I 
wish the long travel to Cal. was safely accomplished for you 
all, but on leaving there there will be a long rest on the 
water, and on reaching your destination, I trust you will 
find satisfaction in all things, and happiness. 

241 On your return (0, darling Roy, may I live to see 
vou again!) I shall indeed know the 4 little familv’ 

who have made the blessedness of your recent life, as, in 
vour bovhood and early voutli ‘we’ did in the old home. 
In these last few weeks vou were here, vour sweetness and 
affection did more than you will ever know to lighten the 
depression and loneliness that bears down on me more and 
more, and I miss you, indeed. But I’m glad for you, 

242 in this detail of duty, knowing you will make the 
very most of it and rejoicing in all it may mean in 

the future for you. 

I love to read of your happiness with your wife and deep 
affection. I want to tell her some day, as I have said, how 
I feel what she is to you, and how this draws me to her. I 
want to know the * children’, too, and often think of their 
lovely pictures. She was indeed wonderful in giving you 
up to me as often as she did. I appreciate it as I have told 

you. 
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I do hope you all got off safely and are traveling today 
without much discomfort. It was fine you h^d friends so 
kind to start you off so well. No plans here las yet, but I 
will continue to deserve vour tender words, aid be ‘brave’ 
mv darling. 

MOTHER.” 

Thereupon said witness identified a letter ^nd envelope 
as having been received in the ordinary course of mail 
from his mother from Blue Ridge Summit and same ob¬ 
jection was interposed and with respect to the preceding 
letter and the same ruling made and exception noted and 
allowed; said letter was received in evidence is caveator’s 
exhibit No. 11, and is as follows: 

“Blue Ridge Summit, July 16, 1924. 

i 

My Dear Roy: 

I have wanted to write you of ourselves since we left 
home, but am only now beginning to feel the good effects of 
this mountain air sufficiently to sit at a desk and write. I 
was brought up here on a train although jit had been 
planned to have me come in the car until ihy condition 
plainly showed I could not stand the long ride along the 
road, fine though it is. Marie of course accompanied me 
administering beef tea and stimulant at internals and car¬ 
ing for me as though I was a baby. The ‘jcottage’ im¬ 
pressed me at once on my first sight of it as jmost attrac¬ 
tive, and since my appreciation of it has increased daily. 
We were so fortunate to secure it because of jlocation and 
endless conveniences. It is just within thO ‘Monterey 
Circle’, the most exclusive and desirable part of the Mon¬ 
terey homes up here, and we have the Boyds and Williams, 
and Johnsons (Juliet Norton’s family) as our 
243 nearest neighbors, besides many others, with the 
‘Inn’ only a little way off, and the club within sight 
of our door. The trees are splendid all around us on our 
well kept lawns, and our porch running three sides of the 
cottage is the delight of our lives, with such splendid views 

of mountains that we are so bear to, that it almost seems 

9 # 

we can touch, though perched on top of this one on which 
we live! We took the cottage fully furnished with the ex¬ 
ception of silver, and bed and table linen, but i|n order that 
I should miss nothing of every possible ‘home’ feeling, 
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Marie and Mark made endless trips in car loaded down 

with special belongings, and comforts and ‘touches', that 

thev knew would please me. It is all reallv ideal for me for 

a hotel I could not have staved in this summer. I have 

•/ 

never been in this part of Monterey before, the Inn being 
here the only old acquaintance of the Blue Ridge which 
was mine, and that only a sight from road. To secure the 
cottage we had to lease it of course for the season, so, if 
all goes well we do not see our home until end of Sept. 

"When we arrived on -ly in June, which is cold up here, 
we were welcomed by loveliest open wood fire in sitting 
room, and since have enjoyed it many times again. Of 
course vou send vour letters, always to GOO 20th St. as all 
mail is forwarded unless Mark brings it up on his numer¬ 
ous week-end visits. It has been long since I heard from 
you, Roy dear, and I am hoping for news all the time, now, 
for vou are never off mv mind and heart. I miss greatly 
the loving visits you paid me before leaving the country. 

I think of them tenderly—so tenderly that tears are in mv 

%/ » 

eves often. 

YOUR DEVOTED MOTHER.” 

Thereupon said witness identified a letter and envelope 

received bv him in the ordinary course of the mail from 
* * 

Jacksonville, Florida, June 25, 1926, from his mother, and 
said letter was offered in evidence and the same objections 
interposed on behalf of caveatee, the same ruling made and 
exception noted and allowed; the said letter was marked 
caveator’s Exhibit Xo. 12, and is as follows: 

“1308 Ortega Boulevard, Jacksonville, Fla. 

June 25th, 1926. 

My Dear Roy: 

244 Your letter so anxiously expected, reached me last 
evening and I am full of the very deepest interest 
and concern about you—I would give much to be near you 
but that cannot be for reasons that cannot be overcome, 
and for our comfort and companionship we must depend 
upon the letters that will pass from our hearts, each to the 
other—You have not been off my mind for many hours, 
since I knew you were to go to Hospital, and the whole 
tone of your letter helps me, dear, for you seem so brave 
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over the ordeal, full of courage, and hope that jyour trouble 
may be in large part due to strain and fatiguei 

I trust you will be able to write—Our separation is 
always a great sorrow but of course more Especially so 
when your physical condition is such as nowj I do hope 
you will get the apartment, because of the tires and the 
snow. You do not seem able, indeed, to face another 
winter with the work of last winter before vou again—I 
know you will regret the house with the addition of the 
porch but the time has come for some real carq of yourself. 
I have not improved since I came down here^—though not 
sick at all—just as I was in City—the excitement of the 
change was a benefit at first, but with that over, I feel 
homesick at times for what will never come jinto my life 

^ i ™ 

again, and particularly the loss of my church depresses 
me—I resigned the pew loved so, with all its tender asso¬ 
ciations, and though after a while I will attend one down 
here, it won’t be the same thing to me—I wondjer what sort 
of a description I gave you of this place when I wrote my 
first impressions—Perhaps I was more enthusiastic than 
I need have been but it was new and wonderful to me, with 
its trees and moss hanging from them, and the Hive- ever 
in sight just a step from our door. We do nojt sit outside 
much now because with real summer upon us mosquitoes 
and gnats drive us in to the protection of screen doors and 
windows—It is an old bungalow we are living |n, 2 stories, 
thoroughly comfortable but primitive—It ju$t accommo¬ 
dates us without crowding—We took it because of the loca¬ 
tion and on either side of us all along the River road are 
lovely homes occupied by nice people, and so in demand 
because of the River. A most delicious breeze comes up 
every afternoon making things cool with us always 
245 at night—I am given the best of everything about 
the place and every care and affection is shown 
me—so you must never worry about me and just love me 
as I love you though our days cannot be passed together— 
We must both realize that—and keep close through love in 
our letters. j 

I was so interested in all you told me of the breaking up 
of those two weeks, and trulv I don’t see ho|v vou went 
through it all in the weak condition you were in—It was a 
merev there was not an entire breakdown of vdur strength 
then and there—I understand the * wonderful trips’ did not 
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do for you what they should because of vour mind being 

ever on a strain. Oh, I long to know the treatment at the 

Hospital will restore you to what you at your age ought 

to be. 1 love you, & pray for you, all, every darling—I 

know it is a comfort that the family are so well situated 

* 

in Madison, and will not suffer from the heat. Letters 
from them & from me, I trust will help you in the hos¬ 
pital. I will write again soon—I am sending a little check 
that might come in—at anv rate I love to think so. 

I am not ‘keeping a i>lace beside me on the lawn’ for 
you, dear Roy, but much better, right down deep in my 
heartc—You and I will live for each other that way—that 
is best. 

I have written this letter in my lap and fear you can’t 
read it all—It was hot in my room at my desk- 

I want vou never to feel concerned about me—I have 
everything possible in these changes, and more care and 
love than I can tell—I shall look for vour letter so eagerly— 
and just trust all will come out right for you. 

With dear love, 

YOUR DEVOTED MOTHER.” 

Thereupon witness identified a letter and envelope re¬ 
ceived bv him in the ordinary course of mail from Jack- 
sonville, Florida, July 18, 1926, from his mother, and said 
letter was offered in evidence, and the same objections in¬ 
terposed on behalf of caveatee, the same ruling made and 
exception noted and allowed; the said letter was marked 
caveator’s Exhibit No. 13, and is as follows: 

“1308 Ortega Boulevard, Jacksonville, Fla. 

246 July 18th, 1926. 

My Dear Roy: 

Your letter of July 4th was so long and full, telling me 
all I wanted so to know about the result of the examina¬ 
tions as far as thev had gone, and the relief to me was verv 
great so much that I read, but the general weakness and 
breakdowns, and the trouble before you of the teeth ex¬ 
tractions, has distressed me greatly and I shall look for 
your next letter anxiously—Two of our friends have had 
4 or five teeth removed after the X-Rays examinations, 
and you of course know how Gen. P. suffered the loss of 
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all, in the Hospital where you are. But it jis a fearful 
ordeal for anyone to be called on to go thitough, and I 
do, do feel so for you, and for your wife— 1 trust by this 
time you have had some good news of her relief, which 
will comfort you about her—For a month anjd a half be¬ 
fore I left Martinique Hotel, I had to go to pr. Finley’s 
two, and often three, times a week to have an abscess 
drained, but the tooth was saved up to frow, and may not 
have to be removed at all—How strange the Doctors should 
have been so mistaken about your symptonjis—many of 
them—and what a mercy they were. After j this Walter 
Reed treatment, how I pray you will regaiii health and 
with it more quietness of mind which you tell me all see 
vou need from nervousness of movements and actions, gen- 
erallv. I am afraid you inherit much of thatjfrom me. I 
am losing the power now to write easily, but that is not 
strange at mv age. i 

I am glad you recall even the number of bur pew! I 
was so happy in it. Since coming here I have not been 
able to attend church though of course we lfave our car 
with us. We are seven miles outside Jacksonville and 


the church I am attracted to is about five miles on the out¬ 
skirts—and many things have prevented my getting there 
so far. My great friend in Alexandria knows? the Rector, 
in fact was his professor in the Theological (Seminary in 
Alexandria, and he has given me a letter to | said Rector 
of introduction. I hope soon to get there now. The drive 
is good and attractive most of the way. I havb been to the 
Beach in our car—one hour’s ride—a good libtel gives us 
lunch or dinner there as we wish, andimanv other 
247 rides to places of interest I have had also. The 
Green Cove, Sulphur Spring which I fhink I told 
you of, is a wonder! 

You ask about the climate at this place, pfficers who 
have had stations here sav it is from eight toi ten degrees 
cooler than Washington, and of course out here in the country 
on the River, the difference is much more. Wb here never 
had a hot night. The rains are frequent with visible cloud 
bursts at times, and then the water is too grand and beauti¬ 
ful, waves really like those of the ocean—I love to watch 
them—endless tweeting of birds. There is much to attract 


me here, but it still is not Washington that I once loved! 
The storms as they gather over the river are a! marvel, im- 


i 
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pressive and terrifying to me! I told you wrong about 

Clem’s address. She is in apartment on 18th Street, not on 

V Street. Do not feel vou cannot write me freelv alwavs— 

* » » 

Xot a word is ever spoken to any one of what you write—in¬ 
deed no reference is ever made to the receipt of a letter from 

you. 

* 

I am longing for more news that will tell of real and fur¬ 
ther improvement. 

YOUR DEVOTED MOTHER. 
Your letter was very dear!” 

Thereupon witness identified a letter and envelope re¬ 
ceived bv him in the ordinarv course of mail from Jackson- 
ville, Florida, August 30, 1926, from his mother, and said 
letter was offered in evidence, and the same objections in¬ 
terposed on behalf of caveatee, the same ruling made and 
exceptions noted and allowed; the said letter was marked 
caveator’s Exhibit No. 14, and is as follows: 

“1.^08 Ortcgo Boulevard, Jacksonville, Fla. 


Aug. 30th, 1926. 


My Dear Roy: 


Your letter of the 24th instant was the first intimation 
I had of the verv anxious distressing times vou have all 
been through since vour return to Madison—I cannot tell 
you how I felt for you and your wife, as I read this ac¬ 
count—it must have been terrible suffering for her, and 
hardly less suffering for you in the witnessing of it—I have 
heard of just such cases as you represent, and 1 am truly 
thankful that there has been relief, with her return 
248 to her home, though the weakness after such an ill¬ 
ness, must be long and hard to struggle against—I 
am sorrv I allowed mv anxietv about vou to make me write 
this letter that called forth your reply in the midst of so 
much care and distress, but of course, I was ignorant of 
your troubles—thinking only of how, and where you were— 
What a mercy you arrived at home when you did for bad as 
everything was with your wife it would have been worse 
had you not been with her to support & comfort her. I 
sec vou are not reassured about yourself, as yet, dear Roy, 
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and with added strength may have to undergo treatment 
at Walter Reed. I am so, so sorry. 

The storm you refer to was indeed terrific, typhoon and 
hurricane combined, and cloudbursts as I never imagined! 
But the roof staved on and the house was not washed awav! 

•> i * 

I trust, however, that will be my last as it wasj my first ex¬ 
perience of what a tropical storm can do. Of course all 
lights went out over us and in neighborhood, and only flash 
lights and one poor little candle kept us front total dark¬ 
ness till morning—They kept up my strength with ovaltine 
and managed some coffee later in day—Thej‘St. John’s 
was a wonder and beauty, but almost too idealistic, for 
timid me, but I did try to be calm and brave!! We are in 
our last week on this exquisite location, as we kijiew when we 
took the house we could only keep it through the summer, 
the owners intending to build this Fall. We have secured 
an attractive, modern house further up the river but not 
immediately on it as this one is—We shall miss! much of the 
pleasure we have had here and especially the;birds which 
have been wonderful to me—the crane sits ita the water 
just in front of our door, and the white herrons; on our pier, 
and mocking and jay birds are around us everywhere and 
the joyous cardinal. Our address will not be jchanged for 
the present, and I will inform you when that i$ done—how 
provoking was the loss of your letter that { wanted so 

much. The Book is fine. I will write you of it jlater- 

With earnest sympathy to your wife & dear |to you, 
Devotedlv, 

MOTHER. 


P. S.—I know how it must have worried you' to have had 

the letter lost and it was indeed hard on me who wanted 

news of you so badly—but it may yet turp up in some 

249 wav. 

* 

We feel the medicine expense down ljere too, but 
the Doctor gives me his services free—as vou Iwould know 
he would—I hope all is getting better & betteit for you all 
now. 

MOMMER.” 

Thereupon witness identified a letter and Envelope re¬ 
ceived bv him in the ordinarv course of mail frbm Jackson- 
ville, Florida, March 7th, 1927, from his mother, and said 

i 

i 

! 


I 
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letter was offered in evidence, and the same objections in¬ 
terposed on behalf of caveatee, the same ruling made and 
exceptions noted and allowed; the said letter was marked 
caveator's Exhibit Xo. 15, and is as follows: 

“c/o U. S. Engineer Office. 

j 

Jacksonville, Florida, March 7th, 1927. 

My Dear Roy: 


Your letters have been so welcome and so appreciated 
and I wish I could send something worthy of a reply to 
them, but, no longer have I the ‘pen of a ready writer,’ 
and I shrink away from my desk—Something of the feel¬ 
ing of Bishop Brook’s mother affects me, (as 1 may have 
told you) the conscious inability of reaching up to our 
sons. Still these sons’ hearts are all right and a Mother 
is a Mother, always! 

It was the greatest relief to know vou were back from 


Hospital, as the latest letter tells me, and that experiences 
there were less trying than you anticipated. I was think¬ 
ing of vou constantlv while the weeks lasted—two I think 

vou said thev were to be—and 1 knew vou would inform me 
• * * 

when vou could, of the result—Now vour mind is easv, and 
I hope, however you spend this summer there will be real 
pleasure and content in it—I’m glad you escaped the camp, 
as vou surely have no leaning that wav! Of course, I am 
much interested in your possible removal from Madison, 


and do trust vou will secure a detail in every wav agree- 
able to vou, when the time comes—a milder climate would be 
such a help as regards furnace and coal, but do you know, 
we go vou two better in cost of latter a month—$20.00 as 
against $18.00, and since the middle of October there has 
been no let up to fires—I am constantly amazed at Florida 
climate, imagining that I would strike something 
250 like a moderate April or May throughout the year, 
instead of which, winter, with ice on our grounds, 
at times, and G months of winter clothing necessary! We 
spent a day at Atlantic beach recently and fur coats were 
paraded about on beach while the dining room where we 
dined, was warmed as a Northern Hotel. But canaries 
sang to us in their cages, and a parrot enlivened things up 
to such an extent, that he had to be removed to the lobby! 
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I loved the account you gave of the Hock-v| Game with 
thermometer C below zero, in the afternoon, and a thousand 
people looking on. What enjoyment could be found under 
such conditions—I can’t go you one better in that descrip¬ 
tion if I could with the coal bills! I’m glad vbu still find 
the skates of your West Point days, a pleasure. You will 
miss that exercise in removing to a warmer post. I am 
indeed rejoiced that 4 a clean bill’ of health is yoprs now and 
I do feel you were very brave in experiences fit the Hos¬ 
pital—You must have been very lonely with; your wife 
away, and even the ‘radio’ could not make up for her ab¬ 
sence—I’m so glad vou are together now—Thie girls will 
soon be coming back, too, I suppose— 

I’m thankful to sav my eves still hold out fOr my usual 
reading in day, but at night I am very careful not to try 
them—I often take up the book you sent me and go back 
over some favorite parts—It is very interesting—It was a 
nice thought of yours, dear—It is very pleasant to know you 
have made such good friends in University anjd Madison. 
The Rector at Ortega Church here is my particular reli¬ 
ance—a very fine man—He has just declined a call to Colo¬ 
rado, so we won’t lose him—I have been so Struck with 
your letters, hand writing and all, and it is very good of 
you to send them when there are claims on you;, of course, 
all the time, of importance. 

I still play my ‘Victor’ which is in dressing; room next 
my bedroom, and some of the records make me verv sad 
as scenes come up before me when I did not have to listen 
to them apart from dear, dear ones, but still they help me— 
I always loved them—I am keeping your recfcnt picture 
carefully—I think it so good with its clear eyes and ex¬ 
pression—I will not keep your writing so long for an an¬ 
swer to your letters again. I believe you really like to 
hear though you don’t find me as you once knew me on 
paper. 

Dearest love, devotedly, 

MOTHER.” 


251 At this point the Court inquired of counsel how 
many letters of this general tenor he had offered and 
observed that counsel had said in effect at the; beginning 
that he would offer six or something like that, and further 
observed that there are other letters which are merely 
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cumulative and of the character of the letters produced; to 
which counsel replied in the affirmative and stated he was 
not offering anv more. 


252 Thereupon the said witness continued to testify 
in rebuttal on direct examination that he was sta¬ 
tioned in Washington from Julv, 1920 to February, 1923 
at the time of Dr. Gunnell’s death; witness visited the home 
to see Dr. Gunnell not later than two or three days before 
his death. 

And on cross examination said witness testified that the 
letters which he has brought here copies of which counsel 
for caveator has been exhibiting to counsel for caveatee are 
all of the letters from his mother which are in his present 
possession; witness received more letters than this during 
the same period; he received letters at different times when 
he was in the field in China and those have not been kept; 
when he was in Korea and Japan and away from his sta¬ 
tion; the ones he has here represent all the letters he has 
in his possession from mother covering this period; these 
are all of the letters he has for that four-year period, 1923 to 
1927; presumably he threw away or did away with the 
others on receipt as these are all that he found in his 
personal effects when he decided to contest the will; they 
are not selective letters; he decided to contest this will 
upon receipt of a copy of the will with the waiver in New 
York; the first intimation that he had that a will had been 


made of this tenor; the correspondence with his mother 
about procuring life insurance loan through her, he threw 
away presumably on its receipt on a reply back from his 
mother as manv others; he naturally received that letter 
while he was in Seoul, Korea; he recalls receiving back from 
his mother the first letter he wrote on that subject; it was 
sent back to him at his request; he made this request pre¬ 
sumably for the reason that he wanted his letter back from 
% 

mother in connection with an effort lie had made to secure 
monev to meet his obligations in China, not to exhibit to 
his commanding officer; he wanted it in his possession in 
case he was not able to meet his obligations arising in 
China through any other source, which he was able to do; 
a letter in witness’ possession would help the witness if his 
financial embarrassment in China reached the ears of his 
commanding officer or if it reached any degree of publicity; 
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a perfectly reasonable effort to secure funds in ample time 
to meet these demands would have been of great assistance; 
when witness got that letter back he was in Seoul, Korea 
again; he was there two or three days; it w^s one of the 
places to which mail was forwarded on this trip; witness 
does not recall whether he destroyed that letter on its 
receipt; he does not recall when he destroyed that letter; he 
does not recall that he brought that lettjer back with 
253 him to his base; he was not in the habit of carrying 
any correspondence with him on those itrips; asked 

“Yet you wanted that letter to use in eventualities and 

%> 

you do not know now whether you kept it or jwliether you 
brought it back from the two or three day trip?” Wit¬ 
ness’ use for that letter was entirely obviated very soon 
after his return to his station, Tsinsin, China, j These other 
letters from Monterey that summer seemed to have been 
preserved because they were received at his home station 
and were put in his drawer in his desk in his office; witness 
does not recall whether he brought the letter which he 
wanted to save for eventualities to the base anc^ put it in the 
drawer; witness has stated on direct examination that his 
mother said she was too old to attend to business in her 
letter relating to this; witness has forgotten where he was 
when he got that letter; witness might have; been at his 
base; he has no reason in the world to account for that 
letter not being among these which he preserved; these do 
not purport to be all the correspondence exchanged between 
his mother and him during his time in China. |(“Q. There 
is no significance attached to the fact that the! single busi¬ 
ness transaction drops out?”) There was jno business 
transaction and the business transaction state|l by the de¬ 
fense is not the business transaction that occurred; witness 
does not know what presents he ever gave his mother other 
than the book referred to in her letters, if ihe has sent 
flowers to her and sent books to her from time to time, 
he does not recall; he does not know the name; of the book 
which she refers to in her letter. 

And thereupon as a part of cross examination of said 
witness concerning said correspondence there jwas read in 
evidence a portion of a letter requested by counsel for 
caveatee and handed him by counsel for caveator identified 
by witness as having been received by him front his mother, 


16—5553 a 


i 
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written from Jacksonville, May 12, 1926, and marked 
caveatee’s Exhibit 35, the portion of this letter so read in 
evidence was as follows: 

“Write me freely of yourself. You know how anxious I 
shall be about you and how I shall long to hear from you. 
This letter you spoke of having written me at Hotel was 
never received, only this one, and one other have come to 
hand in a long time, but I knew how busy you were and I 
was not waiting to hear to write you again.” 


Witness’ mother was not writing him more often 
254 than witness was writing her; it was a matter of fre¬ 
quent occurrence that letters from witness to his 
mother never got to her, decidedly so, especially during the 
period immediately following witness’ marriage; this is 
the only other instance witness happens to know of mother 
writing of not having received letters which had been sent 
to her; a further excerpt from said letter was read in evi¬ 
dence as follows: 


“We have been in the southland one week and I am 
carried away with the beautv and interest and noveltv of 
all around me. All my life I have heard of the trees draped 
with Spanish moss, but of course never looked upon them 
until now. It all seems a new world to me, and the climate 
surprised me as much as anything else. Large wood fires 
in living room and electric heaters all over the house else¬ 
where. We are directly on the St. John River, and it was 
for that reason this home was selected, twenty minutes ride 
from Jacksonville. The trees are truly grand, and orna¬ 
mental trees on our grounds everywhere. In the middle of 
day I sit on the lawn with the river in front only a few feet 
away and feel the influence of its effect and think I must 
get the stronger health that all predict for me. The ride 
down was a trial, though every comfort was mine, a place 
in the drawing room with meals served there. I am resting 
up, but not quite rested yet. Mrs. Stephens’ home is just 
opposite ours on the St. John’s, and oh how happy she 
would have been to welcome us there. I do not wonder she 
loved her Florida home. All is ideal. Too much has not 
been said about this spot in the State.” 

“Mr. Lesh: In other letters, all of which your counsel 
and I by agreement are omitting, there were similar ex- 
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pressions of admiration and joy at. her surroundings in 
Florida. | 

Q. Yes, all with admiration of Florida but frequently 
statements, some of which have been read, that add to the 
first flush of excitement of being in Florida that she missed 
her old home and her old surroundings.” 


During this period of 1926 witness wrote his mother on an 
average of two or three times a month, at certain times 
more frequently; this letter was just prior to his admis¬ 
sion to the hospital; in the summer of 1926 he was here in 
the hospital at Walter Reed; he was not disabled from 
writing; he does not know that he was in the! hospital in 
Julv but during the summer he was there. 

255 Counsel for caveatee then asked counsel for cave¬ 
ator for a letter from the package of letters from 

witness’ mother to him numbered bv caveator as 30, dated 
August 21, 1926, which witness identified as her 

256 letter to him reading in part as follows:; 

“My Dear Roy: 


“I have not had a line from vou since Julv 5tjh, but I am 
getting very anxious about you.” 

j 

And witness was asked how he accounts for that and tes¬ 
tifies that it was because he was in the hospital from 
the contents of the letter, but he was not disabled from 
writing; the letter from which counsel for caveatee had in¬ 
troduced only a sentence was thereupon marked caveatee’s 
exhibit 37 and considered in evidence in order tjliat counsel 
for caveatee might refer to it if he saw fit. 

Witness thereupon identified a letter from lii$ mother to 
him dated October 16, 1926, marked caveatee’s exhibit No. 
36, from which counsel for the caveatee read in evidence 
the following (the fourth paragraph): 


“I have made such a pleasant acquaintance ofjtlie Rector 
of St. Mark’s at Ortega church—He is so quiet! and digni¬ 
fied, with lordly personality—My friend in jWash., or 
rather Alexandria, sent a letter to Dr. Assily in Jackson¬ 
ville about me, but though he too has called bn me with 
much cordiality, I think I had better associate myself with 
tho Rector I have spoken of in Ortega—7 miles and over, 
is far for me to go to reach any church—Since; the attack 


| 

i 
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just before T came clown here at Martinique Hotel, with 
trained nurse I have not had the same strength quite, 
though not sick at all now—The church in Ortega is only 
about 3 miles—or less—and I do like Mr. Leatherburv so 
much.” 


Thereupon witness’ attention was directed to his recent 

testimony in which he narrated remarks bv his mother in- 
* * 

cheating disapproval by her of such surroundings as Mrs. 
Brooke was providing for her; these remarks being in 1907, 
1920 and 1925, and the witness was asked what he ever did 
to afford his mother better surroundings in which to live; 
and the witness testified that he had stated nothing about 
mother’s surroundings; Mrs. Brooke was not responsible 
for them in any way or the home in which she lived prior to 
the sale of the house in 1925; witness did nothing to take 
his mother away from the unpleasant association with Mrs. 
Brooke; witness does not remember the dav when he went 
to Grafton Street and the conversation occurred which he 


narrated in his direct testimony, paid no attention to the 
street, it was a few doors oft* the Circle; it was about the 
birthday party of Colonel Brooke; witness cannot fix the 


date with the aid of his service record which is here 


257 or anv other memoranda or data he has; service 
record does not indicate such minutia. 

Caveator’s counsel upon request thereupon produced a 
letter and envelope which the witness identified as a letter 
written and mailed him by his mother; this letter was writ¬ 
ten in Grafton Street and addressed to witness care of 


Depot Quartermaster, San Francisco, California; the date 
post marked is August 6, 1925, 7 p. m. Washington, D. C.; 
it would take about five days for this letter to get to San 
Francisco, that would make it August 11th in San Fran¬ 
cisco; witness does not know whether that letter was for¬ 


warded to him, it bears no evidence of having been, but it 
would not necessarily be so marked because a good deal of 
mail was sent in to Depot Quartermaster, and it may have 
been enclosed in correspondence forwarded on to witness 
which was the case of some correspondence which he 
missed in San Francisco on his return; he stayed in San 
Francisco just between boats and came around by Panama; 
it takes about 17 days to come around by boat and land in 
New York; witness did not stay in New York but came 
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right down to 'Washington; witness did not go iimmcdiatcly 
to see his mother on arriving in Washington; lp> got settled 
in Washington after lie arrived here and dops not know 
what day he called; if the letter above referred to was 
dated on the 6th and it did not reach the witness before the 
lltli, and he came around on the transport making as quick 
connection as he could he could not have arrived in New 
York before the 28th; then he came down to Washington 
and he does not know how soon lie went to see his mother; 
witness got out there soon after the birthday pqrty given to 
Colonel Brooke; the Carrs, Colonel and Mrs) Carr were 
there at the time of the call and interview as Iliad alreadv 
been testified to by Miss Hallie Brooke, she jhaving seen 
him there; as to the time witness was there, lit was some 
time in close approximation to the birthday pairty; witness 
can now fix the time as best he can as some tim|e in August, 
1925; this is based on witness’ recollection; lie: is not stat¬ 
ing it definitely; the officer who witness’ mothcjr said came 
to her room was Colonel Francis R. Buggies; witness had 
known him for a long time, the entire family jiad; he is a 
friend and distinctly more a friend of sister’s, pot a friend 
of witness except a brother officer, not even the same arm 
of the service; witness had known him ever siiice he was a 
boy; in fact, he was witness’ alternate at Wcist Point, if 
witness had failed in his examination he would have suc¬ 
ceeded to the appointment; witness recalls his visit 
258 at Tilden Hall in February, 1930; witness does not 
recall discussing that same party of Marie’s and 
Mark’s with his mother and Marie; witness does not 

_ i 

recall Mrs. Brooke laughing about Frank Buggies and 
witness’ mother laughing about Frank Rugglcjs and what 
he did; it was not news to witness that Frank Buggies took 
a drink; there has been objection in the Gunnpll family to 
anyone taking a drink; witness never took a drink—Dr. 
Gunnell took a toddy before dinner and made it quite a 
formality; he had wine on the table during all|of witness’ 
boyhood days at the house; Mrs. Gunnell took part of a 
toddv with Dr. Gunnell, and also took claret and sherry at 
dinner; the toddv was made of whiskey well liked bv Dr. 
Gunnell and took the place of an apertif after dinner. 

And thereupon the letter concerning which the witness 
was last interrogated and which had been treated as in 

V I 

evidence was marked caveatee’s exhibit No. 37 and received 


i 
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in evidence in connection with the cross examination of the 
caveator; Witness’ attention was directed to that portion 
of the letter which read as follows: 

“I reallv do not see how I could have lived through those 
weeks but for their affection and devotion, and business 
management in all lines. The sale of the property secured 
to me an income of slightly over $200 a month, which en¬ 
ables me to meet a rent I from now on will have to pay, 
and a few other expenses, but with my Metropolitan in¬ 
terest I shall feel entirely free from embarrassment, and 
independent, the lack of which has worried me not a little 
in months gone by. Some think I should have secured more 
from the sale, but I had to sell, and I determined to be 
satisfied.” 


Witness’ mother was referring to the sale of the 20th 
street house when she referred to the independence that 
the proceeds of sale would give her, “the lack of which has 
worried me not a little in months gone by,” she was re¬ 
ferring to the situation which arose after her husband, Dr. 
Gunn ell.s' (md died; the loss of his retired pay of some 
$440.00 a ihonth was appreciably felt by tier with that large 
house; subsequent to Dr. Gunnell’s death it was necessary 
for her to readjust her affairs; mother told witness that 


she was totally independent and never has been dependent 
on sister for support; the implication of this letter indi¬ 
cates that she was in no position to maintain the large 
house with an establishment which had been main- 


259 tabled during Dr. Gunnell’s life and which had been 
on her hands from 1922 to 1925, with, however, 
numerous offers to sell, several of which ran as high as 
$65,000; the statement in her letter, “some think 1 should 
have secured more from the sale, but I had to sell, and I 
determined to be satisfied,” does not indicate to witness 
that she made up her own mind about the sale; she was 
expecting a change of station with the Brookes who were 
living at the house with her and it was impossible for her 
with her means to maintain that house alone after Dr. Gun¬ 


nell’s death; thev were to be ordered out of the citv and in 
those letters she had constantly referred to the fact that 
when they were ordered out of the city she would have to 
readjust her life; when witness got this letter saying; “the 
sale of the property secured to me an income of slightly 
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over $200 a month,” witness did not compute what $200 a 
month would mean by way of principal; in addition to her 
Metropolitan interest, mother told witness jslie had well 
over $300 a month for the rest of her life; at six per cent 
$300 a month would be $60,000, five per cent w|ould perhaps 
be fairer, or four and a half. 

On cross examination when originally on the stand wit¬ 
ness testified that he had no idea that thej bulk of his 
mother’s estate was derived from the sale pf the house; 
witness was informed that her income was lover $300 a 
month on his return from China though she got from the 
sale of the house $200 a month the assumption of cross 
examining counsel that the house constituted the bulk of 
the estate is incorrect, Dr. Gunnell had other interests, two 
pieces of property, prior to his death; a ljfe insurance 
policy and mother was the recipient of legacies from wit¬ 
ness’ uncles and also from witness’ grandmother’s estate; 
witness assumed that his mother’s estate was worth 
$100,000 at least; witness did not recall thisjletter at the 
time he was on the stand two weeks ago, but lie did realize 
ever since he talked with her in 1925 that she had an in¬ 
come of over $300 a month. 

Thereupon the entire letter, Exhibit 37 last referred to 
was read in evidence as follows: 


Dear Roy: 


“6 Graftbn St., 

Chevy Chase, Md., Augi. 5th, 1925. 


I am so glad to know this letter will reach! vou in your 
own country again! July 4th was the date!of your last 
one to me in which you say you expect to land about 
260 end of Aug. or 1st of Sept. I have beeh greatly dis¬ 
tressed to know of your serious physical condition 
and cannot understand at all the opinion given of your 
case that you are suffering from some inherited trouble— 
You are surely right to put yourself in the bands of the 
best doctors in the Cal. Hospital that ranks Second, Mark 
tells me, to “Walter Reed,” and I shall be most anxious 
to know their opinion. It is terrible to think of your break¬ 
down in the very prime of life, and certainly something 
must be found to restore your health. On neither side of 
the family is there anything to account for disease and it is 
hard to realize such a change as you describe has taken 
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place in your condition and appearance since I saw you. 
I recall you so large and handsome , with always the dear, 
sweet ways like vour bovhood’s, when we were together— 
Your strength cannot have left you, however, for you to 
here stood that strain of so much travel and work, to say 
nothing of social duties everywhere. 

You are lovely indeed in your sympathy of me in my 
great sorrow. My home meant so much, much to me. 
"With all its associations, and it has been, and is, an endless 
struggle to bear up as the days pass—a great change has 
been wrought in me, but physically I am rallying now, and 
the month at Monterey helped me. I had good friends 
there, and made new ones, the latter in those few weeks 
apparently conceiving a real affection for me. Since the 
1st of July we have occupied this house in Chevy Chase 
rented to us bv an officer’s widow and daughter who alwavs 
spend July, August and two weeks in Sept, at Jamestown. 
We were so fortunate to secure it. It is large and com¬ 
fortable with two baths on this floor and servants — in base¬ 
ment—The grounds are extensive with fine trees and shrub¬ 
bery and large porch. But in the city we will be on 16th 
street in a small hotel more like an apartment, only with 
the advantage that we shall no longer have to look out for 
ourselves for meals and servants, the former we hear from 
friends who have lived there are delicious, but if we do not 
find them so we can make a change as we take our rooms 

bv the month. All in front of house and on the first bed- 
* 

room floor which I always prefer—4 rooms, each with pri¬ 
vate bath, one a sitting room, the}’ insist is to be mine be¬ 
sides mv bed room. The name of the hotel is 44 The 
* 


261 Martinique”—Mark’s detail in Washington is nearly 

over, by March we will be on the move again, so we 
could not rent a house, this promises well. I can never tell 
you what Mark and Marie have been to me, saving me in 
all possible manner, distress , and care in the terrible loss 
of mv home. I reallv don’t see how I cowld have lived 
through those weeks but for their affection and devotion 
and business management in all lines. 

The sale of the property secured to me an income of 
slightly over $200 a month which enables me to meet a 
rent, I, from now on will have to pay, and a few other 
expenses, but with my Met. interests I shall feel entirely 
free from embarrassment, and independent, the lack of 
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which has worried me not a little in months gone by. Some 
think I should have secured more from tliej sale, but I 
had to sell, and I determined to be satisfied. 

I am thinking* about vour change of orders land wonder- 
ing* how you will regard them—I fear with disappointment 
as you wrote of the pleasure you would experience in hav¬ 
ing command of vour regiment in old arm of 'service. On 
the other hand there are advantages in the| later detail 
over the former, from all I hear and I can oijtly hope and 
pray it will work out for the best for you. I suppose there 
is no doubt of the new orders as Mark heard at War Dept, 
of them. lie is so kind always in his inquiries for me 
about vou. You were right in saving I was blessed in hav- 
ing him in Washington. He and Marie reallv seem ever 
to have me on their hearts and minds. But,! oh, the old, 
old family and life, as a whole it was so perfect! I loved 

to read how vou recalled it in this last letter—lit is a pres- 
• * » j 1 

cions memorv—I’m glad for vou as for me. 

When you are given the examination in Cat. hospital, I 
hope you can reassure me about your condition. I shall 
be so anxious to know the other doctors were at fault. The 
rest on the transport to Cal. will be good, \jrith the sea 
air for four weeks. I am writing verv badly iis I have no 
desk in this room, flat table. 

Dear love, devotedlv, 

MOTHER,” 

Referring to this letter when witness got to California 
he knew that his mother was anxious to hear what the Cali¬ 
fornia doctors would know or ascertain about wit- 
262 ness; witness does not recall whether of not he no¬ 
tified his mother of his change of plans not to stop 
in California but to catch a transport; witnessjdid not con¬ 
sult doctors in California; he staved there tivo or three 
days in all; possibly not more than 48 hours; jvitness does 
not recall whether his mother heard from him until he 
got home; it was within a month of writing tliijs letter that 
witness’ mother recited to him the facts aboijit the party 
given at her house for Colonel Brooke; she certainly ex¬ 
pressed herself on her great distress on this Occasion and 
great anxiety she felt during the whole evening; witness’ 
mother not only recited facts but complained j of them; a 
comment was implied most unfavorable to her daughter’s 
conduct on that occasion, and that was within a month of 
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the time of this letter; witness saw his mother downstairs 

on the porch and Colonel and Mrs. Irving J. Carr came 

in and then mother took witness into her room and showed 

witness over the house and expressed her great happiness 

in her surroundings; there is a bath adjacent to the upper 

hallway to her room; witness does not know whether there 

was a communicating door to her room but feels that there 

was; there was an entrance to that bath from the hallway. 

(Asked whether his understanding of the incident is that 

this gentleman who was intoxicated was trying to get into 

her bath direct from the hall). As she told the story it 

was as witness recited it vesterdav; she heard someone in 

her bath room; if it be a fact that the bath room did not 

communicate with the hall, witness would still say that his 

mother told him that storv; Witness did not sec Colonel 

* 

Arthur J. Davis and Mrs. Davis there and did not know 

her; witness has not learned from any source that they 

were there for two weeks after that birthday party as 

house guests; the date of Mark’s birthdav witness did not 

know vesterdav but in view of the line of the cross exami- 
* % 

nation, witness looked it up in the Army and Navy Regis¬ 
ter and it is August 27th; witness has not adhered in his 
cross examination to the date he gave; immediately after 
or the day following the birthday party, “I said a few 
davs after, while on direct examination I said the dav fol- 
lowing”; the statement on direct examination was based 
upon the fact that Colonel and Mrs. Carr in witness’ pres¬ 
ence said to mother “we came around to tell Marie what 
a wonderful time we had at the birthday party;” witness 
was mistaken in his original testimony; party must have 

occurred several days prior to his visit; if it was 

263 several davs afterwards there were no abandoned 

% 

automobiles outside of the house, in fact, there were 
no cars there; witness did not make such a statement; 
mother told witness subsequently she had seen them her¬ 
self from her window the next morning. 

Witness has never seen Mrs. Gunnell take a drink of 
whiskev since Dr. Gunnell's death; witness has seen her 
take a drink of cocktail at Tilden Hall when he visited her 
in 1930 which cocktail was served by his sister with a 
cracker and a piece of cheese as an apertif before lunch; 
witness was there; his sister had one and witness had one 
too; witness called at Tilden at the most convenient hour to 


251 


MARY F. BROOKE VS. JOSEPH F. BARNES. 


see witness’ mother which later on she told }iim would be 
better for her in the afternoon and witness thinks his visits 
towards the close of his stav in Washington were mostly in 
the afternoons; witness does not think he saw his mother 
have more than one such cocktail; he does not recall her 
taking a cocktail before lunch except on the first occasion 
when they went across the hall to witness’ lister’s apart¬ 
ment; witness recalls some talk that day about the ‘ 1 fish 
house punch” that his mother had made for Mark’s birth¬ 
day party; this was at Tilden Hall in February, 1930; this 
was the first time witness had seen his mother since 1925 at 
Grafton Street; witness knows that most punches are made 
with tea; Colonel Frank Ruggles was the son of Adjutant 
General Ruggles, Dr. Gunnell and he probably were con¬ 
temporaries ; witness never heard of General Ruggles being 
at the house and never saw him; witness regards what he 
related on the stand vesterdav as a verv distressing inci- 
dent for his mother; the incident as reported by mother 
was a disgraceful action on the part of officer mentioned; 
when witness came here to see his mother again at Tilden 
Hall in 1930 Colonel Ruggles’ name was not mentioned to 
witness’ recollection; witness has never seen his sister play 
craps or dice; the subject has not occurred in! conversation 
between mother and witness since 1905;! mother felt 
strongly against drink; she continued in that iattitude until 
the date of her death so far as witness knoivs; in in the 
latter years of her life she always had medicinal whiskey 
in the house, in fact, at the Grafton street house she offered 
witness a drink on the day of his call which he declined 
from her medicinal whiskey; with regard to this mother’s 
views and Mrs. Brooke’s view were decidedly different; 
mother expressed herself to witness on her distress con¬ 
cerning his sister’s habit as recently as Februarv, 1930; 

that was the visit upon which occasion witness said 
264 Mrs. Brooke was sweeter than usual; after the serv¬ 
ing of the cocktail mother told witness iin her apart¬ 
ment she regretted greatly the serving of cocktails; witness 
entertained no views as to whether it would jbe better for 
his mother to go to a sanitarium; the subject was decidedly 
of interest to him; the incident of witness addressing his 
sister affectionately at Tilden Hall which she | construed as 
an intended apology has been entirely misrepresented; an 
incident did occur but the statements made by ! Mrs. Brooke 
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on the stand as to witness’ kissing her hand and the other 
statements alleged there are not true statements of the 


facts occurring at that time; witness did not kiss her hand 
and did not call her “kid”, it not being a name he had ever 
applied to her to the best of his recollection; when they 
were voung witness called her Marie; when witness got 
this copy of the will in New York that was his first intima¬ 
tion of the contents of his mother’s will. 


“Q. Had you not known long before that that you had 

been cut off bv vour mother’s will ? A. T had not. 

• • 

Q. Reading from your direct testimony, page 85, you 
said, speaking of your sister— 

‘and she came back and told me that I was disinherited 

and that she had seen to it that I could never come back 

home as a son, that I was an outcast in the family and that 

she had fixed it that mother had written me out of the home 

as a son. She further stated specifically, and T recall these 

words because I have had occasion to discuss them both 

with mv wife and with mv’— 

* » 

Then your Honor interrupted and said, ‘You need not 
explain. You recall them?’ 

‘A. I recall these words specifically, that she stated, 
“You can expect nothing from mother,” and the discussion 
was most bitter and argumentative.’ 

Do you wish to correct that? Didn’t that happen? A. I 
do not wish to correct it in any particular. 

Q. This was in 1915? A. Correct.” 


265 The witness identified his signature and oath to 
the petition and caveat filed in this cause dated Sep¬ 
tember 23, 1930, and said paper which will appear in this 
record elsewhere than in this statement of the evidence was 
introduced in evidence and attention directed to the aver¬ 
ment therein that said deceased was not at the time of the 
making of her will of sound mind and memory or in anv 
respect capable of making a will; the witness was asked 
whether when he swore to this paper he had before him the 
letters which have now been introduced in evidence, and 
said witness answered that he had these letters in his per¬ 
sonal possession but had not made any reference to them: 
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the paragraph to which counsel had referred as to mental 

incapacity was discussed with counsel and hi$ explanation 

to witness was entirely satisfactory as to why it was in- 

« %/ 

eluded in such a petition in a case where undue influence 
was alleged. 

j 

Thereupon there was recalled as a witness j on behalf of 
the caveator Harold A. Kertz, who testified on direct ex¬ 
amination that he is here on request of the caveator repre¬ 
senting the collector, the National Metropolitan Bank, and 
that the caveator has asked him to bring |all cancelled 
checks, all bank statements and like papers pertaining to a 
bank account with the bank that are in the possession of 
the collector; witness has these with | him; among 
266 these papers he finds no monthly bank statement of 
the joint account of Harriet P. Gunnell and Marie F. 
Brooke; that he finds no pass book with respect to that 
joint account. 

j 

(Whereupon the pass book was produced from among 

the collector’s papers and handed to counsel.) 

i 

The witness thereupon read from the pass book an entry 
of June 4, 1929, “ Forward from old book, balance $1257.32; 
an entrv of June 8th the same vear initialed, amount is 
$59.12; there is no other entry in that pass book. The wit¬ 
ness was thereupon asked whether he found among the 
collector’s papers the monthly bank statemeht in respect 
of this account; an objection was interposed|on behalf of 
the caveatee upon the ground that it has not been shown 
where this witness looked or went to look; witness did not 

bring such a statement with him this morning. 

! 

(All of the papers purporting to have coine from the 
collector were thereupon handed to the witness by counsel 
for both sides from the counsel table, and th^ witness was 
asked whether he saw any other pass book than the one 
that he has just been examined about.) 

The witness was requested to look through tfie papers for 
a bank statement or copies of bank statements and replied 
that he found no statement pertaining to the accounts con¬ 
cerning which counsel is inquiring; and further testified 
that he had in his possession the pass book evidencing an 
account at the Riggs National Bank; that he finds no other 
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pass book on the National Metropolitan Bank; lie has the 
ledger account for 1930 of this account of Harriet P. Gun¬ 
nell or Marie F. Brooke with the National Metropolitan 
Bank. Thereupon upon agreement a summary, prepared 
for the counsel for the caveator, of the ledger sheet of the 
National Metropolitan Bank was received in evidence, coun¬ 
sel for the caveatee not conceding that it has any relevancy, 
as follows: 


1030. 

(Checks.) 

Debits. 

(Deposits.) 
Credits. 

Balance. 

Jan. 8. 

$360.91 

$2,061.65 

$1,700.74 

Jan. 

100.00 

368.96 

1,969.70 

Feb. 

473.95 

70.00 

1,565.75 

Mar. . 

632.27 

229.00 

1,162.48 

Apr. 

433.54 

225.07 

954.01 

May . 

586.70 

780.07 

1,147.38 

267 June . 

627.53 

687.45 

1,207.30 

July . 

639.79 

1,102.43 

1,669.94 

Aug. 22. 

710.60 

1,089.40 

2.048.74 

Sept. 

1,459.31 

150.00 

739.43 

Oct.. 

87.80 


651.63 

i 

i 

Present Balance . 

6,112.40 

6,764.03 

651.63 


And on cross examination said witness testified that he 
does not know whether it is the custom of the National 
Metropolitan Bank to render monthly statements without 
request; witness is in the Trust Department and not in the 
Banking Department at all. 

And thereupon the caveator read in the evidence as a 
part of caveator’s case that part of the petition for pro¬ 
bate which states the gross amount of this estate being the 
paragraphs Nos. 3 and 4 of said petition which petition will 
appear in this record elsewhere than in this statement of 
the evidence. 

Whereupon the caveator announced his case closed. 

Thereupon on behalf of the caveatee there was offered 
in view of the admission in evidence of letters from 1922 to 
1927 addressed to the caveator by the deceased, two letters 
addressed by the deceased, one to caveatee and one to her 
husband during the same period, and counsel for the cave¬ 
ator stating that he had no objection said letters were re¬ 
ceived in evidence as Caveatee’s Exhibit No. 39 which is a 
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letter post marked at Jacksonville, Fla., June 22, 1927, ad¬ 
dressed to Mrs. Mark Brooke at West Point and is as 
follows: 

“Tuesday, June 21st. 

“My Darling Marie: 

I can think of little else but the prospect |of our long 
separation coming to an end, it may be with the middle of 
July or thereabouts!! I have been schooling myself to bear 
vour absence from me with the dear, dear letters vou al- 
wavs secure me and I have literallv devoured them, but 
their help has not cured the homesickness for you, only 
lessened it. Now, are we really to see each other? Oh, I 
can hardly even yet let myself believe it! It has been such 
a surprise this plan of yours returning to Florida— 
26S oh, how I would rejoice if only it is right for you to 
come! But don’t, don’t do it, as my former letter 
said, unless it is—of course, you could get to segshore from 
here in car, or mountains, and all would be arranged by 
you just as it should be, but I don’t like you to bother your¬ 
self about arrangements for yourself or for u$, while still 

so easilv tired. Mark would take all the care off vou he 
* ; * 

could, but much would still fall upon you. 

It goes to my heart to read how you miss me and want 
to have me with you, those expressions of needing me are 
the most precious things to me—I never let them leave me 
day or night—0 Marie what would my life have been with¬ 
out your darling, darling love! You don’t let me feel any¬ 
thing but vour tenderness, and so this old age!is not hard 
to bear—I am not bearing it alone, but with vou| supporting 
and caring for me—and you are right about the long trip 
anywhere, for even if I am ‘changed’ (!) I do not know 
how long it will last, and I know I am in no condition of 
strength except for a motor trip such as we took to San¬ 
ford—if something convenient can be thought j of, in that 
way I think I would like a little change—Atlantic City at 
one time seemed possible, but the journey would be more 
than I could stand I see more & more—Ada tells me she is 
most anxious to visit her daughter in Penn, arid that you 
had said it could be arranged, you thought, sorhetime dur¬ 
ing the summer or fall, so that would suit its if we go 
away—Darling I wish I could relieve you of the worry of 
all this planning but it seems you and only you can manage. 
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I got so excited as I read the words I’ll ‘soon have you to 

fuss over me vou don’t know and never will, how the da vs 

and nights are filled with thoughts and longings for you, 

mv own Babv-Bve—and if vou are reallv coming, how can 

I wait—time taill pass, thoug-, and, then,!! I’m so glad 

Hallie wants to come down & I’m erazv to see her. Mark 

* 

says you both look so lovely, he says the dress Ilallie gave 
you looked so beautiful at Grad. Hop. and was so becom¬ 
ing—I’m glad Ilallie had the 1st Classman there, and what 
a joyous letter 1 received from her yesterday with the year¬ 
lings to the fourths giving her the ‘best time yet’! 
269 Her pictures do not do her justice, I think, though 
the eyes are there all right! Yours I still just can’t 
put down and must get a frame for as soon as possible— 
How sweet in both of you to send the pictures to me—the 
rain seems upon us again—every evening it comes and cools 
us so nicely. 

I saw from paper Mrs. Moorehead’s death last Friday— 
I knew she had been sick so long. 

Dear love to vou & Ilallie from us both. 

1 * YOUR DEVOTED MOTHER. 


P. S.—Letter of Saturday has come how good vou are to 
write me as often I will reply tomorrow or next day—am 
so delighted Ilallie is having so much pleasure swimming 
she loves so much. Glad vou had that beautiful night to- 
gether on the bus. Again, love. 

MOMMER.” 


Caveatee’s Exhibit No. 38 is a letter post marked April 
17, 1922, addressed to Major Mark Brooke at Ft. Leaven¬ 
worth, Kansas and is as follows: 


< i 


Washington, Cor. 20th St. 


My Dear Mark: 


The splendid Easter Lily from you, that came to gladden 
and brighten the day for Dr. Gunnell and myself, was more 
appreciated than I can say—When I first saw the address, 
I thought there must be some mistake, but the affectionate 
card soon reassured me, and we appropriated it, and de¬ 
lighted in its beauty and fragrance all day and I shall for 
many more days to come, for not only are there 6 exquisite 
blooms, but also buds to open in the near future! Indeed, 
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dear Mark, I feel I cannot thank you enough! hi both our 
names, for remembering us in this lovely way at this Easter 
season—It was sucli a surprise and such a gratification, 
and the only flower 1 received, though the house was filled 
with them from Marie’s and Hallie’s friends, land loveliest 
of all from you to them—I never saw such beajuties as they 
were to church from you! The day was perfect, and St. 
John’s crowded, of course, with beautiful music, and altar 
decorations. 

I feel so interested as the time approaches for your leave, 
and what a need you must have for a good, long, rest! The 
separation, too, from Marie and Hallie has been so 
270 hard for all to bear. 

I omitted to sav I did have one other flower—from 
Lilian! j 

The doctor remains about the same. We both send much 
love. 

Affectionately, 

HALLIE GUNNELL.” 


And thereupon counsel for the caveatee produced the 
hotel bill of the Mayflower Hotel relating to Mjrs. Brooke’s 
stay there in August, 1930, showing that she checked out 
August 29th, 1930, and paid her bill at 7:02 A. M. that morn¬ 
ing- | 

And thereupon the caveatee rested. 

The foregoing was all the testimony addbced by the 
caveator and caveatee respectively upon the issues framed 
and tried herein. 

Thereupon the counsel for the caveatee renewed the mo¬ 
tion of the caveatee for a directed verdict and argued the 
same with the court and the motion for a directed verdict 
was overruled and exception duly noted by jtlie caveatee 
and allowed. 

271 Thereupon the caveator prayed the Court to in¬ 
struct the jury as follows: 

“Caveator’s Prayer No. 2. 

I 

The Jury are instructed that undue influence as an issue 
in this case is any means employed upon and Iwith the de¬ 
cedent which, under the circumstances by which she was 

17—5553a 



258 


MARY F. BROOKE VS. JOSEPH F. BARNES. 


surrounded, controlled her volition or induced her to do 
that which she otherwise would not have done. It must 
destroy the free agencv of the decedent and interfere with 
the exercise of that independent expression which the law 
requires the decedent to possess as essential to a valid will.” 

to the granting of which prayer caveatee objected upon the 
ground that to define as undue influence “any means cm- 
ployed” upon the decedent which “induced her to do what 
she otherwise would not have done” is to include as undue 
influence matters which would not amount in law to undue 
influence, that said prayer was by the Court granted and an 
exception duly noted and allowed. 

The caveator prayed the Court to instruct the jury as 
follows: 


‘‘ Cavea t o r’s Prayer No. 4. 


The Jurv are instructed that undue influence as an issue 
in this case is not required to be proved by direct testimony, 
but that the same may be inferred from facts and circum- 
stances disclosed bv the evidence relating* to the conditions 
and surroundings of the decedent and those against whom 
such undue influence is charged; and in considering* whether 
the paper writing in question was procured to be executed 
or published as a result of undue influence, the Jury have 
the right to consider all the facts and circumstances in evi¬ 
dence including the provisions of the will itself; no single 
fact or circumstance, however slight, should be excluded 
from the consideration of the Jury, even though the same 
standing alone would lead to no inference of undue influence, 
but such fact or circumstance should be considered along 
with all the other evidence in the case. And if from a fair 
preponderance of all the evidence in the case the Jury draw 
the inference that undue influence was practised upon said 
Harriet P. Gunnell and that the said paper writing* was exe¬ 
cuted or published as a result thereof, then the said 
272 paper writing* is not the will of the said Harriet P. 
Gunnell.” 

which prayers are granted by the Court. 

Thereupon the caveatee prayed the court to instruct the 
jury as follows: 
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“Defendant’s Prayer No. 1. 

The Jury are instructed to return a verdict; in respect of 
the second and third issues bv answering the same “ves 77 . 77 

which prayer was by the Court granted. 

Thereupon the caveatee prayed the Court to instruct the 
jury as follows: 

I 

“Defendant’s Prayer No. 2. \ 

The Jury are instructed to return a verdictj in respect of 
the first, fourth and fifth issues by answering the question 
which is issue numbered 1 ‘yes’, and by answering the 

questions which are issues numbered 4 and 5 ‘|no 7 . 77 

* 

“Defendant’s Prayer No. 3. ! 

The Jury are instructed that in order tp uphold the 
paper presented as the will of Harriet P. Gunnell, it is not 
necessary for the caveatee to establish that the recital 
therein contained 4 of large sums of money a|nd assistance 
given by me to my son Joseph F. Barnes during my life¬ 
time 7 , is or was true in fact; insofar as any issue arises 
concerning said recital, the burden of proof isjupon the said 
Joseph F. Barnes to establish that this statement was un¬ 
true; that if the Jury are not satisfied by the preponder¬ 
ance of the evidence that the will was made jas a result of 
undue influence, the will would be valid even though this 
recital in it was untrue; and the Jury are further in¬ 
structed that it appears as a fact in this casei that sums of 
money and assistance were given by the said Harriet P. 

Gunnell to her son, Joseph F. Barnes, during her lifetime. 77 

i 

which prayers were severally denied and exceptions to the 
denial thereof were severally noted and allowpd. 

Thereupon the caveatee prayed the Court t!o instruct the 
jury as follows: 

“Defendant’s Prayer No. 4. 

j 

i 

The Jury are instructed that influence gained by 
273 kindness and affection will not be regarded as “un¬ 
due, 7 " if no imposition or fraud be practised, even 


i 

i 

i 

i 

j 
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though it induced the testatrix to make an unequal [or even 
unjust! * disposition of her property in favor of those who 
had contributed to her comfort and administered to her 
wants, if such disposition is voluntarily made; the will of 
a person possessed of sound mind and memory is not to 
be set aside bn evidence tending to show only the possibility 
or suspicion of undue influence.” 


which prayer was granted. 

Thereupon the caveatee prayed the Court to instruct the 
jury as follows: 

“Defendant’s Prayer No. 5. 

The Jury are instructed that in order to set aside the will 
of Harriet P. Gunnell for the reasons at issue in this case, 
they must find by the preponderance of the evidence that 
there was exercised upon her such undue influence as 
destroyed free agency, and that her free agency was 
destroved, and that her will was overborne bv excessive im- 
portunity, imposition or fraud, which operated upon and 
controlled her in the act of making her will and at the time 
of its execution, so that the will does not in fact express her 
wishes as to the disposition of her property but those of 
the person exercising the influence.” 

“Defendant’s Prayer No. 7. 


The Jury are instructed as matter of law that they can¬ 
not find that Harriet P. Gunnell made and executed the will 
here in question as a result of undue influence upon the 
ground that she was actuated by motives which the jury 
might not consider reasonable: if tliev find that the said 
will was the result of opinions entertained by the said 
Harriet. P. Gunnell herself, which opinions were not the 
result of misrepresentation, undue influence or importunity 
exercised over the said Harriet P. Gunnell, the fact that the 
Jury may consider such opinion not well founded or un¬ 
reasonable is immaterial in determining the validity of the 
will.” 


’’'Stricken in copy. 
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“Defendant’s Prayer No. 8. 

274 The Jury are instructed as a matteir of law that 
to invalidate a will on the ground of undue influence, 
it must appear by a ijreponderance of the Evidence that 
such undue influence was practised with respect to the will 
or as to some matter of circumstances so connected with it 
as to raise a presumption that such undue influence affected 
the provisions of the will; any degree of influence exercised 
over the testatrix which does not affect the ihaking of the 
will or any of its provisions cannot invalidate! it.’’ 

i 

and said prayers whereby the Court severally denied and 
exceptions to denials thereof were severally noted and 
allowed. 

Thereupon the caveatee prayed the Court tp instruct the 
jury as follows: 

i 

“Defendant’s Prayer No. 9. j 

* i 

The Jury are instructed that the burden is| upon the ca¬ 
veator to establish by a fair preponderance of the evidence 
that the making and execution of the will pf Harriet P. 
Gunnell was procured by [fraud, coercion,! duress]* or 
undue influence exercised upon her by others!, and if upon 
weighing the evidence, the jury are unable!to determine 
because the evidence is evenly balanced whether the cave¬ 
ator has made out a case of undue influence, their verdict 
should be for the caveatee.” 

I 

i 

and said prayer was by the Court granted. 

Thereupon the caveatee prayed the Court tp instruct the 
Jury as follows: 

i 

The Jury are instructed that if they conclude that any 
witness has intentionally testified falsely as jto a material 
fact, they are justified in disregarding all of the testimony 
of such witness; this rule does not apply to unintentional 
misstatements arising from lack of memorv lor otherwise, 
but if a witness testifies that he has no recollection con¬ 
cerning matters about which the Jury shall! conclude the 
witness has a recollection, which recollect ioii the witness 
is intentionally suppressing, such conduct ofi the part of 


i 


[♦Words enclosed in brackets erased in copy.] 
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the witness would be within this rule an intentional mis¬ 
statement of a material fact.” 

and the prayer was denied and the caveatee noted an ex¬ 
ception which was duly allowed. 

Thereupon counsel for the respective parties argued the 
case to the Jurv. 

275 Thereupon the Court charged the Jury as follows: 

After a trial which has lasted now for about two and a 
half weeks of trial days, there is about to be submitted to 
you for determination the facts that are raised bv the 
issues in this case. I do not know how many of you, if 
any of .you, have ever sat as jurors in a will contest' be¬ 
fore, but I shall proceed on the assumption that perhaps 
vou have not, tor that all of you have not, and say some 
things to you about the nature of an action of this kind, 
the nature of a verdict, if one is reached, that must be re¬ 
turned. 

These will contests have their origin in the probate di¬ 
vision of this Court, in the Probate Court, as we call it, 
where, under the law, all wills that are entitled to pro¬ 
bate and whose probate is sought by those who have the 
right or a duty to secure their probate, must be filed. So 
in this case the will, this testamentary paper which is the 
subject of this contest, having been filed, and even before 
it was filed, at least before the petition for its probate was 
filed (the will itself may have been filed in the Register 
of Wills office—I do not recall whether there is anv evi- 
dence on that or not). Before any petition for its probate 
was presented to that Court, the caveat in this case, as it 
is called, was filed. 

There has been some testimony, as I recall, which un¬ 
dertakes to tell us why that happened and it was, in effect, 
as I remember it, that the caveator here, Colonel Barnes, 
had been advised that this petition for probate of this will 
was about to be filed; possibly the testimony went so far 
as to tell us that a copy of the proposed petition had been 
sent either to him or to his counsel, whichever it was. At 
any rate, the attack upon the will preceded a little while the 
actual filing of the petition for its admission to probate. 

Now it appears, and there is no controversy about it, 
that that application for its probate was made by a person 
whose duty primarily it is to make such an application 
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for tlie probate, and that is the executor, or the woman, 
as in this case, the executrix named in the will. 
276 There is a provision in the will appointing her ex¬ 
ecutrix or executor. We call them exeputors if they 
are men and executrixes if thev are women.! There is an 
obligation upon them to bring that matter forward, to 
offer the will for probate. It is not for them to say, “We 
will let that will lie, we will not do anything about it.” 
And it is especially true when it is made kifown that the 
will undertakes to dispose of a more or lesd considerable 
estate. At any rate, the petition finally was presented for 
probate of the will. The petition for a caveat was hied, 
and that petitioner is the caveator here, Colonel Barnes, 
the brother of the caveatee, Mrs. Brooke, the executrix 
named, as I recall, in this testamentary paper. 

When that situation appears in the Court, what happens 
is this: There are issues framed, as thev are called. These 
issues take the form of questions, which are to be sub¬ 
mitted to a jury for their appropriate answers, based on 
the evidence that is submitted to the jury, and governed 
and controlled by the applicable rules of la>v, and so in 
this case such issues were framed, and these issues were 
framed in accordance with the allegations tjiat form the 
attack upon will and which are found in this petition for 
caveat, sometimes called the caveat itself. 

In this case these issues were framed for submission to 
be determined, to be answered, and that responsibility falls 
upon you to determine the correct answers to these ques¬ 
tions, excepting with respect to one or two cjf them as to 
which you are going to be directed as to the answers to 
be made, and for reasons that I will briefly stiate to you. 

The issues were originally five in number. ! These ques¬ 
tions were five in number. The first one asks: Was the 
paper writing filed in this Court and bearing date the 17th 
day of January, 1914, the last will and testament of Har¬ 
riet P. Gunnell, deceased? 

Was that paper her last will and testament!? 

2. Was the said Harriet P. Gunnell, at the time of the 
making and subscribing or of the acknowledging by her 
of the said paper writing, of sound and disposing mind 
and capable of executing a valid deed or contract? 

That is a question, an issue, which raises the ques- 
277 tion of whether the testatrix in the case had the 
mental competency to make a will. Unboundness of 

l 

i 

i 
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mind is alleged. For reasons I will make clear to vou in 
a moment, you will not have to decide that question. I 
am going to tell you what your answer to that question 
must be. 

3. Was the said paper writing, dated the 17th day of 
January, 1914, purporting to be the last will and testament 
of Harriet P. Gunnell, deceased, executed and attested in 
due form as required by law? 

It will be perfectly manifest, your answer to that. You 
will be told what it should be. There is no doubt, and there 
is nothing about the form of the execution and attestation 
of this will that is not as required by law. 

Now, we come to the real case for vour determination: 

4. Was the said paper writing, dated the 17th day of 
January, 1914, obtained, or the execution thereof procured 
from the said Harriet P. Gunnell, deceased, by undue in¬ 
fluence of Marie F. Brooke, or any other person or per¬ 
sons ? 

And finally the fifth and last question in issue which you 
also will be told how vou must answer it: 

5. Was the said paper writing, dated the 17th day of 
January, 1914, obtained, or the execution thereof or the 
subscription thereto procured through the said Harriet P. 
Gunnell, deceased, by coercion, fraud, or duress practiced 
upon the said Harriet P. Gunnell by Marie F. Brooke, or 
any other person or persons. 

Those are the five questions originally submitted. With 
respect to the second, which you may remember raised the 
question or put the question as to whether at the time this 
paper purports to be dated, Mrs. Gunnell was of sound 
mind. That question or issue was withdrawn by the 
caveator. In other words, if I may use the word with no 
unpleasant inflection, they abandoned that, or Colonel 
Barnes abandoned that particular attack upon the making 
of this paper. But it does not dispense with the neces¬ 
sity of answering the question, and therefore you will an¬ 
swer that question, Question No. 2, was the said Harriet P. 
Gunnell at the time of the making, etc., of this will, of sound 
and disposing mind and capable of executing a valid 
278 deed or contract?—you will answer that question 
“Yes.” 

I have told you as to question No. 3, which deals with the 
due execution and attestation in proper form, and I tell 
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you, as a matter of law, it was, and therefore} your answer 
to that third question will be, “Yes.” j 

Then comes the fifth question, which I have already stated 
to you, and as to that question the Caveator and his coun¬ 
sel agree that there is no evidence of coercion, fraud, or 
duress in the securing of this will. Coercion, fraud, or 
duress is not the same thing in law as undue influence, and 
as stated, counsel for the Caveator frankly concede that 
there is no evidence in this case of such coercion, fraud or 
duress. Therefore your answer to that question will be in 
the negative, that is to say, to that question your answer 
will be “No.” j 

And so, ladies and gentlemen of the jury, come to the 
real question, the question about which this whole trial has 
revolved. Was this will secured by undue influence of the 
caveatce here, Marie F. Brooke, practiced upon Mrs. Gun¬ 
nell, her mother, to secure this will. 

Now it would be a fatal misconception of j your duty as 
jurors if you were for a moment to undertake to decide 
this case by considering whether this was or was not the 
kind of will you would make. That has nothing to do with 
the matter, and I say it would be a fatal misconception of 
your duty in passing upon this case if you allowed any such 
consideration as that to influence or swav ivour verdict. 
It is not what you or I think as to the kind of will any per¬ 
son may see fit to make, we are only called! upon to pass 
upon these matters when scowbody attacks the making of 
a certain will, and if they come forward and bring in the 
evidence on which that charge is based, if thj> jury become 
satisfied that it was so procured, that it was aicase of undue 
influence, then it is vour dutv to sav so in vour verdict. It 
is none of your business, as it is none of mine,! as to whether 
we think this will ought not to have given the bulk of this 
lady’s estate, practically all of it, to the daughter, and 
only a trifle, $100, to the son. If she wanted It that way, if 
she did it without any undue influence imposed upon her, 
she had a right to do it, and you cannot deny that right to 
her bv using vour own, it mav be veirv convincing 
279 and satisfactory argument to you, “Well, I do not 
think she should have made that kind| of a will, she 
should have given this property to, or (have)! divided it be¬ 
tween these two children.” If vou allow anv speh considera- 
tion to enter into vour consideration and Verdict in this 
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case, it would vitiate your verdict, and your verdict would 
not be permitted to stand. I hope you will understand I say 
this with no thought that you arc going to be influenced by 
any such consideration, but in the nature, merely, of a 
warning to you. 

And then remember this, ladies and gentlemen, you are 
here as judges, you are here as a part of this tribunal of 
justice with duties of a highly responsible character to 
perform as a part of that tribunal, as I am here as a part 
of that tribunal with also highly responsible duties to per¬ 
form. You are judges, sworn to do justice, not to extend 
favors or charity or allow bias or prejudice of any kind 
to enter into your minds in considering the matter, but as 
impartial judges, taking this testimony and giving it a fair 
consideration in your jury room, with no other purpose 
than to endeavor from your findings of facts to produce 
a just verdict. That done you will go away with the con¬ 
sciousness of a duty properly performed, of a due regard 
for your oaths as jurors. 

It may be that someone is going to be disappointed. 
That is not vour fault or mine. Everv case brings results 
in a verdict for one side or the other and the party who 
loses goes out very unhappy over the result, very much in¬ 
clined to think that the judge and the jury did not amount 
to very much. Of course, those are matters that neither 
you nor I must concern ourselves with, much less be in¬ 
fluenced bv for a moment. 

I think I have now said all I need to as to flic nature of 
this action and the character of the proceedings, and I have 
also told you of the character of the verdict, unlike the one 
juries are usually called upon to render. Your verdict 
usually finds for the plaintiff so much money, or you find 
for the defendant. Here your verdict, as I said, takes the 
form of answering certain questions. 

Now, in connection with what I have just been saying 
to you, I am going to read you some prayers that I have 
granted. The first one that I call your attention to— 
280 I have alreadv reallv given you the instruction— 
but this has been prepared and granted and I am 
going to read it to you. It is the defendant’s, that is, the 
caveatee’s, Prayer No. 1: 

‘The jury are instructed to return a verdict in respect 
of the second and third issues by answering the same Yes. ’ 
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I have gone further and told vou how vou must also an- 
swer another question, the fifth. I think it isj and that for 
reasons I have already stated. That brings i^s to the ques¬ 
tion of law which I am going to do my be^t to state to 
you so that it will be clear. 

The charge that Colonel Barnes makes against Mrs. 
Brooke here is that she secured the execution by Mrs. Gun¬ 
nell of this will, practically in her favor, by undue influence. 
I appreciate somewhat what Mr. Ansell said iii his summing 
up argument of the difficulty of defining undue influence, 
and yet it is susceptible of a definition whiejh the law, at 
any rate, recognizes and states as the definition. 

Undue influence, resulting in securing the; making of a 
will in somebody’s favor, is that kind of influence so power¬ 
ful in its operating effect upon the person to whom that 
influence is directed that it substitutes the will of the per¬ 
son exerting that influence, for the will of thd person upon 
whom it is exerted. And where it successfully takes place, 
the resulting so-called will is not the will, |the free, un¬ 
trammeled will of the person whose will it purports to be, 
but it is the substituted will of the person who exercises 
the undue influence. I emphasize to you that word, “un¬ 
due”, because the law does not condemn all efforts to have 
a will made in one’s favor. You may go to one, closely 
related to you perhaps or otherwise, and urge upon them 
considerations why they should make a will i|n your favor. 
l r ou may say to some extent that will influence their action, 
but that is not the undue influence that the ljrvv condemns, 
at all. You can do that and do it without violating this 
particular rule of law. In considering an issue of this kind, 
ladies and gentlemen, with reference to the evidence—and, 
of course, that is all vou can consider—you! must look to 
see whether there is evidence that satisfies you that such 
kind of undue influence was exerted so that the re- 
281 suiting paper, the testamentary paper here that is 
offered as Mrs. Gunnell’s will is in fa<pt her will, or 
whether it represents the will of Mrs. BrookeL That is the 
question. The will of Mrs. Brooke, brought about by undue 
pressure, undue influence, exercised upon hbr mother so 
that the mother vielded at last and made the will. Then 
it is not the mother’s will. It is the will of the one who 
exercised that influence. 
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Now, I might talk for an hour over this and I could not 
do any better for you by way of definition, but there is 
some contribution to the subject by some instructions I 
have granted, and I will proceed to read them to you. The 
one 1 now read is an instruction or prayer sought by the 
caveator here, Colonel Barnes, and it is as follows: 


‘Caveator’s P’raver it 2: The jurv are instructed that 
undue influence as an issue in this case is any means em¬ 
ployed upon and with the decedent (that is Mrs. Gunnell, 
of course), which, under the circumstances by which she 
was surrounded, controlled her volition or induced her to 
do that which she otherwise would not have done. It must 
destrov the free agencv of the decedent and interfere with 
the exercise of that independent expression which the law 
requires the decedent to possess as essential to a valid 
will.” 


Another instruction, also granted at the instance of the 
caveator on this point, the general subject of undue influ¬ 
ence, is as follows: 


‘Defendant’s Prayer ir4: The jury arc instructed that 
influence gained by kindness and affection will not be re¬ 
garded as undue if no imposition or fraud be practiced, 
even though it induced testatrix to make an unequal dis¬ 
position of her property in favor of those who had con¬ 
tributed to her comfort and administered to her wants, if 
such disposition is voluntarily made; the will of the person 
possessed of sound mind and memory is not to be set aside 
on evidence tending to show only the possibility or suspi¬ 
cion of undue influence.’ 


I have made a slip of the tongue, which I must correct. 
That is a prayer I granted at the instance not of the 
caveator, Colonel Barnes, but of the caveatee, Mrs. Brooke. 

I will read vou still another instruction. This is a 
282 prayer granted at the instance of Colonel Barnes: 

‘Caveator’s Prayer #4: The jury are instructed that 
undue influence as an issue in this case is not required 
to be proved by direct testimony, but that the same may be 
inferred from facts and circumstances disclosed by the 
evidence relating to the conditions and surroundings of the 
decedent and those against whom such undue influence is 
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charged; and in considering whether the papbr writing in 
question was procured to be executed or published as a 
result of undue influence, the jury have the right to con¬ 
sider all the facts and circumstances in evidence including 
the provisions of the will itself; (not only have they the 
right but it is their duty to do so) no single fact or circum¬ 
stance, however slight, should be excluded from the con¬ 
sideration of the jury, even though the same standing alone 
would lead to no inference of undue influence, but such 
fact or circumstance should be considered along with all the 
other evidence in the case. And if from a fair preponder¬ 
ance of all the evidence in the case the jury ditaw the infer¬ 
ence that undue influence was practised uponj said Harriet 
P. Gunnell and that the said paper writing was executed 
or published as a result thereof, then the said paper writing 
is not the will of the said Harriet P. Gunnell. ’j 

| 

I think I have covered all of the prayers tliat bear upon 
the immediate matter of undue influence iri the various 
aspects of the matter, as presented in addition to what I 
have told vou in mv general charge. 

You have all realized bv this time that the Evidence that 
has been submitted to vou here, almost of necessity covers 
a long period of time. Indeed, as far as the caveator, 
Colonel Barnes, is concerned, and the cdveatee, Mrs. 
Brooke, is concerned, there is testimony that; goes back to 
their very early childhood and comes along up to their 
maturity of manhood and womanhood, of mdrriage. And 
a more or less searching inquiry has been attempted, and 
you have heard the evidence—it is for you to $ay with what 
justice—of the various incidents and facts, many of them 
very slight and trivial in and of themselves, but which, 
coupled with all the other facts and circumstances may or 
may not, as the case may be, bring home to your minds 
what the truth of the matter is. 

283 And so it is that we have had to listen, you have 
had to listen patiently, as I am sure |you have, to 
this testimony covering a great many years. | 

Of course, what that testimony reveals is a certain sad 
and unhappy history. Here is a case in which brother is 
arraigned against sister. His statement probably justifies 
my classification of it as being a sad and unhappy sort of 
conflict, but there are rights here claimed, property rights, 
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dollars and cents, as to who shall have the property. Both 
sides unite, as far as the testimony goes and frank avowals 
of counsel were made to you in their summing up argu¬ 
ment, of the useful lives and character of Mrs. Gunnell and 
her husband. Dr. Gunnell. He was not the father of these 
two litigating parties. Mrs. Gunnell had been married 
before, and she bore that prior husband two children that 
died long ago, not affecting this case, and also brought into 
the world these two litigating parties. And then Mr. 
Barnes died. Sometime afterward the mother of these 
children married Dr. Gunnell, and there followed what the 

testimony in this case reveals to have been a verv beautiful 
* * 

exhibition, and I do not hesitate to say so to you, of true 

family life between husband and wife. I do not know 
* 

whether we are getting awav from it or not. Counsel in 
their summing up may have proceeded on the theory that 
it might be so, but I hope otherwise. There are some 
standards and ideals that old men like myself, you know, 
still believe, in. It was a beautiful exhibition, in my judg¬ 
ment, of a happy life, and that step-father, the evidence 
tends to show, became the father of these people, so much 
so that constant references are made by either one or the 
other to him as father. He was the only father these chil¬ 
dren ever knew. And there he lived, and you will remem¬ 
ber what an extended, long life he lived, as Colonel Brooke 
told vou when he was on the stand, he lived to be 95 vears 
of age, and, as Colonel Barnes added, to the end he was in 
full exercise of all his powers, and that not one of them 
had failed. An extraordinary long life, a most unusual one. 
It sometimes happens, though, that longer lives come to 
those who live well, who live temperately, who live in the 
atmosphere created by love and affection. And that atmos¬ 
phere he got from his wife, much younger than he. And 
so thev lived, and she lived until last year. She was then 
an old lady, life had passed along, she had reached 
284 an age when, if we take at all cognizance of the 
biblical—I won’t call it injunction—but the biblical 
statement of the life of man, she had lived beyond that 
span of life, beyond three score and ten, and Dr. Gunnell 
lived a quarter of a century beyond that biblical allotted 
time of life. But the years at last did their work, and Mrs. 
Gunnell died, as Dr. Gunnell had preceded her in 1922. 
And here we have evidence tending to show on behalf of the 
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caveatee that there was the greatest bond of j affection ex¬ 
isting between the caveatee and her mother, Mrs. Gunnell. 
And it is verv true that Colonel Barnes fouhd himself in 
a situation, brought about very largely by Reason of the 
exigencies of his army service, that he spent less time and 
necessarily much less time in Washington than Mrs. 
Brooke. Mrs. Brooke spent many years of her life with 
her mother, and there is testimony before vbu that tends 
to show that there was a verv tender affection between 
mother and daughter, letters introduced here in evidence 
tending to show that. On the other hand thefe is evidence 
on behalf of the caveator, and he rests his case upon it, 
that instead of that being the situation, his sister, and there 
is evidence tending to show it, was in character a domi¬ 
neering, overbearing woman, to use the words of the wit¬ 
ness who testified on behalf of the caveator, and that that 
trait of character of hers had its part in the ability he has 
charged she had, to exercise the undue influence which he 
charges she did upon her mother to influence hjer to execute 
this will in favor of Mrs. Brooke. 

What is the truth of it, ladies and gentlemen? Which 

side has submitted to vou the truth of the mhtter? That 

* 

is your province to determine. The evidence ■ sharply con¬ 
flicts. Nothing could be more conflicting thpn the testi- 
monv of Colonel Barnes on the one hand and Mrs. Brooke 


on the other. There is hardly a salient or important vital 
fact in the case asserted by one but what is denied by the 
other. And what about such a conflict? What are you to 
do? Well, every day that is just the sort of thing a jury 
has got to do, it has got to find out who is telling the truth 
in the mass of conflicting evidence. 

In that connection it sometimes happens that the 
285 jury, listening to the testimony of a ^witness, will 
detect that witness in swearing falsely fo a material 
fact about which that witness could not reasonably have 
been mistaken. The jury see for themselves, j It is within 
their province, their right, if they see fit to exercise such a 
right, to disregard all of the testimony of the vfitness whom 
they have detected swearing falsely, as I have just stated 
to you, while on the stand before you. You dp not have to 
do it. That is your right, I say. And why dp I say that, 
why is that the law? Because you are the exclusive judges, 
and you have heard this, I know, more than ofice—you are 
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the exclusive judges of the facts, the credence and the 
weight that you will attach to this, that, or the other piece 
of evidence, the credence you will attach and the faith that 
you will give and the belief that you will give to this or that 
word of testimony that falls from the lips of a witness upon 
the stand. 

There are two other prayers and then I think I am 
through, and I am sure you will be glad. I have granted 
this prayer at the instance of the caveatee: 


‘Defendant’s prayer ir9: The jury are instructed that 
the burden is upon the caveator, Colonel Barnes, to estab¬ 
lish by a fair preponderance of the evidence that the mak¬ 
ing and execution of the will of Harriet P. Gunnell was 
procured by undue influence exercised upon her by others, 
and if upon weighing the evidence, the jury are unable to 
determine because the evidence is evenlv balanced whether 
the caveator has made out a case of undue influence, their 
verdict should be for the caveatee.’ 


In other words, and perhaps more briefly, the burden is 

upon the caveator to satisfy you by a preponderance of the 

evidence that what he charges here against the caveatee is 

true. If upon consideration of all the evidence in the case 

you should not be able to say that it preponderates in favor 

of the caveator, vou cannot give him a verdict. You will 

have to return a verdict for the defendant in that case. 

I am sometimes tempted to illustrate what the law means 

bv that bv a rather homelv illustration. Take a verv fine 
» • « * 

pair of scales, tested, accurate scales, then take some weights 
and you put one on one side and it goes down, and put a 
weight, the same weight, on the other side, and in a few 
moments the scales come to an equality again, and so 
286 it goes on, but sooner or later one side goes down and 
remains down and the scale on that side going down 
is preponderating, so it is here. 

There is one more prayer I shall give you on behalf of 
Colonel Barnes, as follows: 

‘Caveator’s Prayer #7: The jury are instructed that if 
they find from a fair preponderance of the evidence in this 
case that the paper writing dated January 17,1914, and pur¬ 
porting to be the will of Harriet P. Gunnell was executed as 
the result of undue influence practiced upon her by any per¬ 
son or persons—’ 
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I suppose that phrase should stand, but as a matter of 
fact the only evidence relates to the cavcatee-j— 

Mr. Ansell: That is quite right, your Honor. 

The Court: And not to any person or persons. 

Mr. Ansell: No. 

The Court: And T think I shall say so, I ami going to cor¬ 
rect that. 

Mr. Ansell: I should like very much to have you cor¬ 
rect it. | 

The Court: I will correct that so it will read ladies and 
gentlemen of the jury, ‘prracticed upon her;by Marie F. 
Brooke, as undue influence will be defined to you by the 
Court, then in that event, if you should so find, then the 
paper writing is not the will of the said Harriet P. 0111111611.’ 

In considering the matter vou should consider the evi- 
dence that is contained in the will itself—its provisions. It 
is a piece of evidence in the case to be considered by you. 
Give it such consideration as you conclude it deserves. 

There is also in evidence here the petition for the probate 
of this will with its allegations, and the allegations were 
called to your attention and there was also put in evidence, 
allegations in the petition of the caveator. I call this to 
your attention, not for the purpose at all of j emphasizing 
this evidence. I have not anything to say to vou about its 
probative value, that is for you, but just to remind you that 
among the evidence is the evidence that conies in in that 
wav, all of it coming from both sides, which it!is vour dutv 
to weigh and consider in order to return a just ver- 
287 diet. I 

I think there is nothing more I can s^iy to you. 

Mr. Ansell: If vour Honor please I ask if you have anv 
instruction with respect to the first issue. 

The Court: The first issue is left to them, jtoo, as I re¬ 
call it. Let me see. Yes, the first issue is ‘‘was the paper 
writing filed in this court bearing date the 17th day of Janu- 
arv, the last will and testament of Harriet P. Gunnell?” 

If it was secured by undue influence it is nc|t? 

Mr. Ansell: That is quite right. 

The Court: If it was not secured by undue influence their 
answer would be, Yes. I think perhaps it will laid the jury 
if I put here in the margin, in pencil, on these!issues, this: 

18—5553a 
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As to Xo. 2 the answer is Yes, for reasons already stated. 
The answer to X"o. 3 is Yes, for reasons already stated. The 
answer to Xo. 5 will be Xo, for reasons and directions 
given, leaving for the consideration and determination of 
the jury the appropriate answers to issues Nos. 1 and 4. 

Take the case, ladies and gentlemen.” 


Thereupon counsel for the caveatee noted exceptions to 
the charge of the Court to the Jury insofar as same was 
inconsistent with the prayers or instructions submitted on 
behalf of the caveatee and renewed the exceptions arising 
upon the prayers generally, which exceptions were duly al¬ 
lowed. 

Thereupon the Jury retired and returned its verdict as 
elsewhere in the record of which this statement is part ap¬ 
pears. 

All of which exceptions as stated in the foregoing bill of 
exceptions were duly noted by the Court at the time they 
were severally taken and the said exceptions are signed as 
the several Exceptions taken at the trial this 17th day of 
November, A. 1). 1931. 

Nunc pro tunc. 

JESSE C. ADKINS, 

Justice. 

Xo objection as to form. 

SAMUEL T. AXSELL, 

BvBURR TRACY AXSELL, 

BURR TRACY AXSELL, 

Attorneys for Caveator. 

[Endorsed:] 40S80. Gunnell. Doc. 89. Bill of excep¬ 
tions. Submitted for settlement October 8, 1931. Jesse C. 
Adkins, Justice. Filed Aug. 21, 1931. Theodore Cogswell, 
Register of Wills, D. C., Clerk of Probate Court. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 5553. Mary F. Brooke, individually and as executrix, 
appellant, vs. Joseph F. Barnes. Court of Appeals, Dis¬ 
trict of Columbia. Filed Nov. 17,1931. Henry W. Hodges, 
Clerk. 
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OF THE DISTRICT OF COLUMBIA. 
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October Term, 1931 

! 

i 
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No. 5553 


_ I 

Mary F. Brooke, Individually and as Executrix, 

Appellant , 

: 

i 

i 

VS. 

I 

Joseph F. Barnes 


BRIEF FOR APPELLANT 
Statement 

This appeal is from an order entered June 11, 1931 
(R. p. 17), denying probate of a will of Harriet P. 
Gunnell, deceased, upon a verdict of a jury lupon the 
ground that it was procured by the undue influence of 
the appellant Mary F. Brooke (R. p. 16). 

Outline of Bates and Events 

The deceased, Harriet P. Gunnell, had died August 
22, 1930, eighty-three years of age, leaving surviving 
as her sole heirs at law and next of kin Joseph F. 
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Barnes, the caveator, a Lieutenant-Colonel in the 
United States Army, and Mary F. Brooke, the 
caveatee, wife of Lieutenant-Colonel Mark Brooke of 
the Engineer Corps of the Army. 

The will in question had been executed January 17, 
1914, niore than sixteen years before Mrs. Gunnell’s 
death, when she was sixtv-six years of age. At the 
time the will was executed, the testatrix’s family con¬ 
sisted of herself, her husband, Francis P. Gunnell, 
Surgeon-General of the United States Navy, retired, 
who was then eighty-six years of age, and who lived 
for eight years thereafter, and was until his death in 
the full possession of all of his faculties (R. p. 59); 
her son, the caveator, who was then thirty-six years 
of age and unmarried; her daughter, the caveatee, who 
was then thirty-one years of age; and her granddaugh¬ 
ter, the caveatee’s daughter, Harriet Mary Brooke, 
who was then seven years of age. 

The material provision of the will was that it re¬ 
cited that it made no provision other than the sum of 
$100 for the caveator “ because of large sums of money 
and assistance given by me to” him, and “because of 
the further fact that he is now in receipt of a competent 
income as an officer in the United States Army.” The 
will recited that the testatrix devised and bequeathed 
all of the residue of her property to the caveatee “in 
consideration of her love and care, through years of 
devotion, for myself and my husband” (R. p. 1). 

At the time of the death of the deceased, according 
to petition for probate put in evidence by caveator (R. 
p. 254), her estate consisted of real estate of the ap¬ 
proximate value of $6,500 and personal property of 
the approximate value of $62,000. The bulk of this 
property had come to the testatrix since the execution 
of the 'will, upon the death of her husband. Dr. Gunnell, 
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in 1922, and the sale by her, in 1925, of what iad been 
his family home, 600 Twentieth Street, Northwest (R. 
pp. 247, 28), through Mr. Linkins who and whose 
brothers had been witnesses on the will in question 
(R. p. 131). | 

At the time the will was executed, caveatof was in 
fact an officer in the United States Army, then sta¬ 
tioned at Fort Riley, Kansas (R. p. 30). C&veatee’s 
husband, then Captain Mark Brooke, was Assistant 
Engineer Commissioner of the District of Columbia, 
and he and caveatee and their daughter were living 
with the Gunnells in the family home (R. pp. ;34, 171). 

The will was drawn by George R. Linkins, aj member 
of this bar, engaged principally in the real estate busi¬ 
ness, upon instructions given him by Mrs. Gunnell her¬ 
self (R. p. 165), and in accordance with her! instruc¬ 
tions. Its execution at the family residence was wit¬ 
nessed by the draftsman of the will, George R.; Linkins, 
and by his brothers, William H. Linkins and Luther W. 
Linkins. The Linkins brothers were then in!business 
at 1714 Pennsylvania Avenue. There had been a long 
business and neighborhood association between the 
three Linkins brothers and their father, the late George 
W. Linkins, with both Dr. and Mrs. Gunnell (R. pp. 
26 to 27). They had drawn and witnessed the will of 
Dr. Gunnell, dated September 27, 1912 (R. p. 225). 

There was no evidence adduced on behalf of the 
caveator as to the giving of instructions for the will or 
its drafting or execution. There was no evidence from 
any source of any prompting, urging, suggestion or 
participation in any way by the caveatee Mrs. Brooke 
in any phase of the making of the will. Mrs. Brooke 
herself testified that her mother had told her! that she 
was making the will and she was at the family home 
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when Mr. Linkins called about the will (R. pp. 210 to 
211). The Linkins brothers corroborated her state¬ 
ment that she did not participate in the giving of the in¬ 
structions or the drafting of the will or its execution, 
nor was she present (R. pp. 25 to 27, 164, 165). One 
of them thought he saw her in another part of the 
house when they went there for the execution of the 
will, but in no other way does she appear in the trans¬ 
action (R. p. 27). Mrs. Brooke testified that Mrs. Gun¬ 
nell, after the will had been executed, handed it to her 
to read (R. p. 212). 

Colonel Barnes and Mrs. Brooke were the children 
of testatrix by her first husband, Joseph D. Barnes, 
who died in 1882, when they were infants (R. p. 28). 
Testatrix had married Dr. Gunnell in 1891 or (accord¬ 
ing to caveator’s testimony, which is being followed in 
this statement whenever there is a difference between 
his testimony and that of caveatee) in 1889, at which 
time caveator was eleven and caveatee six years old. 
Dr. Gunnell had no children of his own and testatrix’ 

t 

two children were thereafter regarded and treated by 
Dr. Gunnell as members of his own family, and they 
resided with him in his home at 600 Twentieth Street. 

Caveator was educated in Washington at the Friends 
Select School, for a short time in the public schools, 
then at Emerson Institute, then at Columbian, now 
George Washington, University, and then having re¬ 
ceived an appointment to West Point, he attended a 
preparatory school at Highland Falls, New York, and 
entered West Point in June, 1897 (R. p. 28). He was 
graduated from West Point in February, 1901. After 
a brief service at Fortress Monroe, he was sent to the 
Buffalo Exposition, where he was hospitalized during 
most of 1901. During his cadetship at West Point, he 
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had returned to spend his furlough periods ydth the 
family and when he was ill at Buffalo, Dr. Gunnell and 
the testatrix and the caveatee came to Buffalo to be 
near him in his illness (R. pp. 33 to 34). His subse¬ 
quent assignments to duty are detailed in the record 
(pp. 29 to 30, 113). He was stationed at Fort Riley, 
Kansas, when his mother’s will was executed, and at 
that time had not visited home or seen his mother since 

i 

1911,* during which time his assignments to duty had 
been on the West Coast and the Middle West. He 
summarizes his own testimony in this regard thus: 
“The exigencies of the service which I havq' just re¬ 
counted operated to prevent me from visiting home and 
seeing my mother from 1911* to 1920, a period of nine 
years” (R. p. 30). j 

Caveatee lived continuously with her mother and 
stepfather, to whom she referred as her father, until 
her marriage in December, 1906, when she went with 
her husband to his station in Cuba (R. pp. 134, 168). 
Her husband’s next assignment was as an instructor at 
West Point, but she had returned to Washington while 
her husband was still in Cuba, and her child* the only 
grandchild of the testatrix, was born in her!mother’s 
home September 24, 1907 (R. pp. 34, 168). j She and 
her husband and their child lived at West Pbint from 
1908 to 1910, at which post their tour of duty was 
partly coincident with that of the caveator. While 
caveatee was at West Point her mother and “father” 
visited her each summer for all summer and came up 
for short visits in the winter (R. p. 169). F'rom 1910 
to 1914 caveatee’s husband was assigned to duty here 
as Assistant Engineer Commissioner. They lived at 
first at 2036 O Street, then with the Gunnells at 600 

i 

* Caveator would have corrected this to 1912, if his attention had been 
directed to it. See infra p. 14 
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Twentieth Street, until the middle of 1914 after the 
will in question was executed, when she and her hus¬ 
band went to their next post of duty in the Philippines, 
where again the caveator was assigned to duty for part 
of the same period of time. 

Mrs. Brooke and her daughter returned to Washing¬ 
ton about a year before Colonel Brooke, and he came 
back in November, 1916 (R. pp. 35, 128, 181). Colonel 
Brooke’s next assignment was in Wilmington, Dela¬ 
ware, where he and Mrs. Brooke lived, and Dr. and 
Mrs. Gunnell visited them there. Colonel Brooke was 
on duty at Camp Devens, Massachusetts, from Janu¬ 
ary to May, 1918, and then went to France, returning 
in August, 1919, and Mrs. Brooke was with her mother 
and “father” while he was gone. 

Colonel Brooke was next assigned to duty at Fort 
Leavenworth, whither Mrs. Brooke went with him in 
August, 1919. Colonel Barnes was then on duty at 
Leavenworth (R. pp. 35, 128, 181). While residing at 
Leavenworth, Mrs. Brooke came to Washington at 
Christmas time 1919, having been telegraphed for on 
account of the serious illness of Dr. Gunnell, and was 
here for about a week (R. pp. 129, 183). Colonel 
Brooke’s next assignment to duty was at the War Col¬ 
lege in Washington. Mrs. Brooke returned to Wash¬ 
ington in 1921, but Colonel Brooke was detained in 
Leavenworth beyond his expected two years of duty 
and did not return until July, 1922, about a month after 
Dr. Gunnell’s death. Colonel Barnes had returned to 
Washington about a year before Mrs. Brooke, having 
been assigned to duty at the War College here in July, 
1920. He remained here until February, 1923. Colonel 
Brooke and Mrs. Brooke were here during his tour of 
duty at the War College and then in the office of the 
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Chief of Staff in Washington from August, 1922, until 
March, 1926 (R. pp. 35, 111). 

Colonel Barnes while he was here from 1920 to 1923 
did not live at his mother’s home but at an apartment 
on Columbia Road (R. p. 183). He had married early 
in 1914 Mrs. Gertrude Hunt, who had two children (R. 
p. 93). Whether his wife was here with him in Wash¬ 
ington does not clearly appear in the record, though 
his testimony implies she was here. He did not bring 
his wife in to see his mother (R. pp. 96, 183). ;During 
the period he was here from 1920 to 1923, he says “he 
was a frequent visitor at his mother’s house, hnd his 
mother’s attitude to him for all that time was; one of 
deepest affection and closeness” (R. pp. 41, 95 )j. From 
the time 1921 when Mrs. Brooke came on to Washing¬ 
ton, she was residing at her mother’s home (R< p. 95). 
Mrs. Brooke called Colonel Barnes by telephone when 
Dr. Gunnell died and he came to the house, and at¬ 
tended the funeral with her (R. pp. 95, 183).i With 
regard to this incident, he complained at the titne and 
on the witness stand of the fact that he was pot tele¬ 
phoned for before Dr. Gunnell died (Id.). 

Mrs. Gunnell sold the residence which Dr. Gunnell 
had left to her, 600 Twentieth Street, in June, 1925, 
and thereafter resided with Mrs. Brooke, first in a 

i 

house rented on Grafton Street, Chevy Chase,! during 
the summer months of 1925. While they wer-e there 
residing, Coloner Barnes, having completed his tour of 
duty in China, called on his mother there (R. pi 97). 

Colonel Brooke was assigned to duty at Jackson¬ 
ville, Florida, in March, 1926, to 1928. The Brookes 
and Mrs. Gunnell had moved from the Graf ton Street 
house to the Martinique Apartments in September, 
1925, and Mrs. Gunnell went with them in 1926 to 
Jacksonville, Florida, and then in 1928 when Colonel 
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Brooke was assigned to duty in New Orleans, she lived 
with them in New Orleans. In the summers of 1929 
and 1930, Mrs. Gunnell and Mrs. Brooke were at Mon¬ 
terey Inn and at Jamestown, Rhode Island, and in the 
intervening winter they stayed in Washington, first at 
the Martinique and then at Tilden Hall, Mrs. Gunnell 
not returning to New Orleans because of her increas¬ 
ing weakness, and Mrs. Brooke stayed here with her 
mother (R. p. 133) excepting for a brief period while 
she visited her husband in New Orleans, leaving her 
daughter Hallie here as company for her mother (R. p. 
188). In February, 1930, Colonel Barnes visited his 
mother and on these occasions saw Mrs. Brooke while 
they were residing at Tilden Hall (R. pp. 97,188, 189). 

Mrs. Gunnell died August 22, 1930, at Jamestown, 
Rhode Island. Her final illness was precipitated by a 
fall due to her failing sight. Colonel Barnes had been 
stationed in the Canal Zone from March, 1930. Mrs. 
Brooke had written him of their mother’s fall under 
date of July 19th and again, advising him of her turn 
for the worse, on August 16th, after he had replied 
under date of August 1st (R. pp. 98 to 99,190 et seq.). 
When she died Mrs. Brooke endeavored to reach him by 
cable, (R. p. 133) which was returned with the information 
that he had left. At the same time she received his 
letter of August 11th stating that he was due to sail 
under orders on August 20th, and that he would go to 
the Hotel McAlpin (New York) on arrival. Mrs. Gun¬ 
nell was buried in Washington in Arlington Cemetery 
on August 25th, and Colonel Barnes arrived in New 
York and received Mrs. Brooke’s telegrams and letters 
at the Hotel McAlpin on the afternoon of August 27th 
(R. p. 45). Colonel Barnes talked to Mrs. Brooke by 
telephone that afternoon, and with reference to busi¬ 
ness matters arising upon his mother’s estate, she was 
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referred to his present attorney, General Ansell (R. 
p. 46). | 

Colonel Barnes filed his caveat September 23, 1930 
(R. p. 2), charging under oath that his mother \vas not 
at the time of the making of her will, January 17, 1914, 
of sound mind and memory or in any respect capable 
of making a will, charging that the will was not exe¬ 
cuted with due formality, and charging that its execu¬ 
tion was procured by fraud, coercion, duress and undue 
influence by Mrs. Brooke or some other person (R. 
p. 3). 

The issue relating to testamentary capacity was 
withdrawn by the caveator at the opening of tjie trial 
(R. p. 24). The issue relating to the formal execution 
of the will was disposed of by the direction; of the 
Court without objection from the caveator (R.|pp. 16, 
259). The remaining issue relating to undue influence 
was narrowed to influence exercised by Mrs. jBrooke 
(R. p. 273). | 

I 

i 

Principal Points in Controversy Summarized \ 

Counsel writing this brief have endeavored to set out 

the facts thus far stated in a manner free from anv 

•* 

advocacy in order to give the Court in main!outline 
the dates and events about which there is nb possi¬ 
bility of dispute. The principal point relied oij by the 
appellant to secure a reversal of the judgment below 
is that giving full effect to all the testimony relied on 
by the caveator, and resolving all disputed matters of 
fact in favor of the caveator, there was no evidence of 
undue influence, and the verdict should have feeen di¬ 
rected sustaining the will. In order, therefore, jto com- 
plete this statement the facts contended by the caveator 
which bear upon this issue must be stated. This por- 
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tion of the statement will be based principally upon 
the caveator’s own testimony, and we will temporarily 
lay aside (as the jury may have) all statements by the 
caveatee and her witnesses, how r ever convincing or 
more credible the latter may seem to us. 

Caveator based his case in part upon “the provisions 
of the will itself” (Caveator’s Prayer No. 4, R. p. 258; 
the charge of the Court, R. p. 273), that is: the recital 
in the will that the testatrix had given in her lifetime 
to the caveator “large sums of money and assistance,” 
wiiereas caveator sought to show’ that the sums of 
money given to him by his mother w’ere not large; the 
recital in the will that the residue w’as given to Mrs. 
Brooke in consideration “of her love and care, through 
years of devotion, for myself and my husband,” where¬ 
as caveator sought to show’ that Mrs. Brooke spent the 
time she did with Dr. and Mrs. Gunnell and with Mrs. 
Gunnell for her ow’n convenience and to serve her owm 
purposes; and the gross inequality as between the tes¬ 
tatrix’s tw’o children of the disposition of testatrix’s 
property. Colonel Barnes further contended that he 
had proven that Mrs. Brooke w’as a domineering and 
overbearing woman, and that she had thereby the abil¬ 
ity unduly to influence her mother. It is this element 
in the case upon winch the Court below in his charge 
to the jury said that the caveator “rests his case” (R. 
p. 271). There is also in the case relied on by the cave¬ 
ator evidence of controversy between the caveator and 
the caveatee. Caveator brought forward certain facts 
also intended to show that Mrs. Brooke had in her con¬ 
duct of the funeral sliow’n a lack of respect (R. p. 104) 
and indecent speed in getting the deceased buried to 
prevent the caveator from attending the funeral (R. 
p. 107), the facts about winch should be mentioned to 
make a statement of the facts complete. The relevancy 
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of some of these alleged facts is directly questioned by 
the caveatee by objections and exceptions, 4nd the 
manner of proof of others of them is likewise chal¬ 
lenged. 

i 

Caveator'$ Testimony As to Recital in Will}\ As to 
“Large Sums of Money” 

i 

j 

Upon the point that the recital that “large sums of 
money” had been advanced to caveator, he testified on 
direct examination that on his graduation froth West 
Point his mother had given him $500 as an outright 
gift to purchase his equipment and military! outfit, 
that she gave him birthday and Christmas remem¬ 
brances in small amounts ranging from five ; to ten 
dollars, and that she loaned him in 1913 $250. 

Bearing upon the question of what might seem to the 
testatrix to constitute “large” sums, he was; cross- 
examined as to what property his mother had! at the 
time she wrote her will. It was developed that the only 
source from which prior to 1914 his mother, the tes¬ 
tatrix, might have derived any property, so far as he 
knew about it, was from her mother, Elizabeth R. 
Chew, who died in 1899 while he was away at West 
Point. He had no knowledge as to whether his father, 
Joseph D. Barnes, left any property. His mother’s 
brothers, the only other source from whom his mother 
might have received property, died subsequently to 
1914. When caveator was shown the receipt his 
mother gave for her distributive share of the; Eliza¬ 
beth R. Chew estate (Caveatee’s Exhibit No. li, R. p. 
224) for $194.29, he said that “it is absolutely Correct 
that” he “had no accurate knowledge at all of what 
his mother had” (R. p. 50). His mother had told him 
“that she was of limited means” {id.). Caveator’s 

i , , 

' i 

i 
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grandmother Barnes contributed to the caveator’s 
mother for the support of himself and his sister $50 
each twice a year, making $200 per year in all from his 
grandmother Barnes prior to his mother’s marriage to 
Dr. Gunnell. The cross-examination upon which this 
summary is based is record pp. 47 to 53. 

It developed during the cross-examination of cavea¬ 
tor that when caveator took the position that the sums 
of money he had received from his mother were not 
large, he was differentiating between funds advanced 
to him from his mother’s separate property and funds 
advanced by Dr. Gunnell. (See series of objections by 
caveator, such as one in middle page 67.) 

Compared with Mrs. Gunnell, Dr. Gunnell was a 
person of considerable financial means, though the bulk 
of his estate left to Mrs. Gunnell at his death in 1922 
was realized from the sale of the home property, 600 
Twentieth Street, in 1925, which caveator understood 
sold for $50,000 (R. p. 51). His retired pay of “some 
$440 a month” stopped with his death (R. p. 246). 
Mrs. Gunnell’s own property had meantime since the 
execution of the will been somewhat increased by prop¬ 
erty left to her by her brothers, the Chews (R. pp. 50- 
51, 247). After Dr. Gunnell’s death and before the 
sale of the real estate, she was in no financial position 
to maintain the large house which was on her hands 
from 1922 to 1925 (R. p. 246). The sale of the home 
property secured to her, according to her letter to 
caveator, an income of slightly over $200 a month, 
making her total income thereafter over $300 a month. 

The facts concerning additional advances to the 
caveator (concerning which as above noted his attorney 
makes the point they were from Dr. Gunnell rather 
than from Mrs. Gunnell) during the period preceding 
the making of the will, were developed from him piece- 
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meal and on cross-examination in connection princi¬ 
pally with letters written by him which he was asked 
to explain, and do not appear in the record in their 
chronological order. The following, however, is the 
caveator’s own testimony about these advances: 

Caveator cannot recall over what period he borrowed 
from Dr. Gunnell (R. p. 55). I 

The earliest in date of the caveator’s letters upon 
which he was cross-examined was that of August 22, 
1911 (Caveatee’s Exhibit No. 9, R. pp. 6-9). Caveator 
was then indebted to Dr. Gunnell to whom in thiis series 
of letters he refers as “Cousin Frank.” ffis letter, 
which he addressed to Mrs. Gunnell, recites | that he 
had loaned to one Fulton “vours and Cousin Frank’s 
money” (R. p. 70). Caveator explained as a! witness 
that the phrase he used in his letter as just quoted 
was “an inaccurate statement and was onlv a recogni- 
tion of the fact that she was interested in withess’ in¬ 
debtedness to Dr. Gunnell” (R. p. 71). The letter 
recites that Fulton had sent caveator $150 and cavea¬ 
tor had telegraphed this fact to his mother. A quota¬ 
tion from Fulton’s letter to the caveator which was en¬ 
closed states that he is “ashamed that the thing has 
run so long” and promises further remittances. The 
same letter mentions Captain Pulis (R. p. 70), and 
caveator explained as a witness that this “was some¬ 
body else that was going to pay the witness money 
representing money due witness 'which witness was 
going to pay Dr. Gunnell” (R. p. 72). Theseitransac¬ 
tions caveator explained resulted from his accommoda¬ 
tion endorsements for these officers. 

Caveator testified that he did not draw on br. Gun¬ 
nell or Mrs. Gunnell. He identified and adipitted to 
be his own, however, his draft from Junction City, 
Kansas, dated September 12, 1911, drawn on Dr. Gun- 
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nell at the National Metropolitan Bank of Washington, 
for $100, and his similar draft from Lawton, Oklahoma, 
dated November 7, 1911, drawn on Dr. Gnnnell for 
$150; he explained that he had no recollection of these 
incidents before he was shown the drafts, and that the 
‘‘general method by which” he “incurred any indebt¬ 
edness to Dr. Gunnell was through his courtesy in mak- 
ing deposits to the credit of” caveator’s account “to 
meet checks which were necessary for" caveator “to 
draw” (R. pp. 67-68). 

In February, 1912, at an interview at the home at 
600 Twentieth Street between Mrs. Gunnell, Dr. Gun¬ 
nell and the caveator, caveator, according to his testi¬ 
mony, offered to repay “in large part the advances 
made bv Dr. Gunnell to him” bv using monev which the 
caveator had borrowed from another source. This 

incident is sometimes stated bv caveator to have oc- 

% 

curred in February, 1911 (R. p. 59), but this date is 
elsewhere corrected by him and the incident fixed as 
February, 1912 (R. pp. 101, 76). 

The funds caveator had so borrowed and offered to 

pay on account of his indebtedness to Dr. Gunnell 

“were so utilized that they did not bring the return 

anticipated, that he actually lost by the same, that he 

was at the time actually in debt to other parties be- 

•> 

sides the family, and was in receipt only of his Army 
pay which was that of a Captain” (R. p. 76). 

In caveator’s letter of April 1, 1912, to Mrs. Gunnell 
(Caveatee’s Exhibit No. 10, R. p. 72 et seq.), he men¬ 
tions Mrs. Barnes’ recent death and his surprise at a 
legacy to him of $4,000 from that source in connection 

t 

with his doubt whether it would amount to that much 
when the case should be settled. He explains that he 
could not make a larger remittance to Dr. Gunnell 
(Cousin Frank), and states that he “will be able to 
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send vou a remittance from Pulis this month according: 

o 

to a letter from him.” 

Caveator identified his receipt for $1500 executed 
May 15, 1912, as representing a payment to caveator 
on account of this legacy of $4,000. Caveatof had no 
recollection as to whether this was the first payment 
to him, nor as to when he received other payments 
(R. p. 74). I 

In May, 1912, Dr. Gunnell was pressing caveator for 
payment. Caveator did devote a part of the legacy he 
received from his grandmother Barnes toward “the 
payment of his indebtedness to Dr. Gunnell, approxi¬ 
mately $900 thereof; witness cannot give an exact 
date” (R. p. 101). Caveator “did not devdte more 
of this legacy to his indebtedness to Dr. Gunnell on 
account of financial reverses which necessitated his 
using a large part of this legacy to meet }iis com¬ 
mercial obligations. These reverses occurred about 
April or May of 1912” (R. pp. 101, 80). * 

Caveator was interrogated as to a paper dated May 
25,1912, purporting to be a copy written in his another’s 
handwriting of a letter addressed to him, i marked 
Caveatee’s Exhibit No. 5 but not admitted in evidence 
(R. p. 64 et seq.). Caveator recalls an insistence on 
his mother’s part at that time that no matter what 
other debts he had, this legacy must not be devoted 
to them but to the “immediate and important debt to 
Dr. Gunnell.” Caveator recalls that his mother’s 
letters stressed the fact that his first obligation was 
to Dr. Gunnell and not to his business obligations 
“with which she was not at all conversant” (R. p. 66). 
Caveator assumes that he told his mother j that he 
would pay Dr. Gunnell out of this legacy (R. p. 60). 

Caveator as a witness was interrogated as to whether 
he did not give an order on Mr. Heald for the payment 


I 

i 

i 
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to Dr. Gunnell of this legacy and subsequently revoke 
the order. A colloquy between counsel and witness is 
reproduced in the record, pp. 60-61. The same subject- 
matter occurs on pp. 62-63. 

Under date of Sunday, postmarked July 8, 1912 
(Caveatee’s Exhibit No. 4, R. p. 61), caveator wrote 
his mother— 

“I may have spent more anxious days since 
receiving your letter, but I cannot recall them— 
You have been ever in my mind, and I would sell 
or do anything to get this money to you before it 
is too late—Cousin Frank has my letter to Mr. 
White, and now you have mine to Heald. I feel 
hopeful of being able to accomplish something in 
way of further remittance at once— * * * I will 
make another effort to arrange something with a 
bank—I can certainly get something—Tell me 
what you need immediately for your needs and 
great expense—Marie and Mark must not bear all 
this— * # * 

I have loved him devotedlv and mv remorse is 
very keen—I will look out for all his notes, tell 
him and will guard you carefullv—I don’t know 
which wav to turn and what to do to secure vou 

i •> 

the necessarv amount. 

* 

When I am not actually engaged mentally on 
some work, I have vou constantlv on mv mind—I 
picture the agony and distress in your room at 
Atlantic City and how I should be there helping. 
And this is the hour you have cautioned me against 
so often, oh mother—And now I am told not to 
come—I am really an outcast—At least let me 

have the news if possible. 

• •#•#** 

' If Marie never speaks to me again I will always 
love and bless her for what she is doing for you 
now” (R. pp. 61-62). 

This letter was written when Dr. Gunnell was ill and 
was taken to Atlantic City at great expense, and its 
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statements are further explained on cross-examination 
(R. pp. 62-64). 

Under date of August 10, 1912 (Caveatee’s Exhibit 
No. 11, R. p. 75), caveator wrote his mother that he was 
enclosing her a check for $10.00 to cover interest, ex¬ 
plained that he was short of money, also that he wished 
“you could ask Louis (Chew) to put that loan in my 
name with you as security and then I will be notified 
and can attend to necessary renewals, etc.” 

Caveator was shown three telegrams, dated October 
8,1912, October 10, 1912, and January 17,1913 !(Cavea¬ 
tee’s Exhibits Nos. 14, 15 and 18), requesting loans 
by telegraph (R. pp. 173-174), and as a witness first 
did not recollect the occurrences, but after further 
examination caveator stated that he did call on his sis¬ 
ter for assistance, but that his memory was confused 
as to the date as between 1912 and 1913 (R. pp. 80-82). 

Similarly with regard to caveator’s uncle, Louis 
Chew, caveator on being shown what purports to be a 
telegram dated January 8, 1913 (Caveatee’s j Exhibit 
No. 17, R. p. 196), says “if the date is correct it recalls 

i 

to witness’ memory the date on which he called upon 
his uncle for financial assistance,” which he did by 
telegraph, and the request was refused (Ri p. 82). 
Caveator fails to recall other alleged telegraphic com¬ 
munications presented as part of caveatee’s case, so 
they are not here relied on (id.). j 

Caveator recalls, in connection with his callihg on his 
uncle, Louis Chew, for assistance, that his uncle wrote 
him an admonitory letter, which was a complete re¬ 
fusal to assist witness financially (R. p. 83). 

Caveator from April, 1913, until 1919, due to his 

venture in business, was more urgently in j need of 
funds than at any other time in his life before lor there¬ 
after (R. p. 83). ! 

i 

i 


i 
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Caveator’s letter to his mother, dated August 29, 
1913 (Caveatee’s Exhibit No. 2, R. p. 53), was princi¬ 
pally concerned with caveator’s loss of an opportunity 
to marry, not directly material to the facts here being 

dealth with. He then savs: 

* 

4 ‘I do not think I am quite right mentally from 
much brooding, but I have long faced the inevit¬ 
able end, and it is here noiv. I would give much to 
see vou two again but it will not be. For all vou 
two have done for me, my gratefulness is ever to 
vou both. There never was a son that had such 
more than devoted parents. 

About the disposal of my legacy, the money did 
belong to Cousin Frank. I bought on a margin 
Ray Consolidated Copper stock, thinking on ad¬ 
vice of experienced friends to make quite a turn. 
It took every cent I had to hold it for a year and 
now it is a total loss—when it has started going 
up. It was giving me the chance to buy by experi¬ 
enced men and it looked like a certainty and I did 
want the monev to clear things and to send to vou 
and Cousin Frank for approval. I will never for¬ 
get that night in the parlor when I left for New 
York. I had borrowed money to pay back Cousin 
Frank in part but he would not let me. Then the 
wires from vou in New York. If I could have had 
Connie then what a different man I would have 
been. 

This I ask you to believe—I did intend always 
to pav back that which I owed. Now mv name has 
become a bvword. Mv loans will be called and mv 
life is over. Uncle Louis’ letter showed a complete 
lack of understanding of the seriousness of the 
situation. I can do nothing to stave off the final 
hour now by small payments. I thought it only 
fair to all the family to acquaint you all with how 
I stood before the debacle came. I don’t suppose 
ever a life ended in the way mine has done that 
began so fairly. * * * Try to forgive me these 
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last years and remember earlier days when I was 
more fit to be your son. I have touched the depths 
and am only living on now in a semi-apathetic 
state. 

This is not the letter I started out to write, 
Mother. Something is dead within me and I have 
lost the fineness that I thought was mine. There 
is no more miserable one in the world today. 

But I have not lost all sense of the terrible un¬ 
happiness these months have caused you and 
Cousin Frank” (R. p. 54). I 

The final letter of caveator of this series to his 
mother, dated September 15,1913, (Caveatee’s Exhibit 
No. 23, R. p. 84), four months before the will was writ¬ 
ten, was as follows: 


“El Paso, Texas, Sept. 15th,j 1913. 
Dear Mother: 

Your note to me on mv birthdav reached me 

•/ %' i 

today and I thank you for it. It did not Come in 
until late mail in the afternoon. You are | right— 
in vour last letter you said vou still believed in mv 
love. I am glad to know this as my life draws to a 
close. 

You are wrong when you say I have; still a 
chance—There is no help now. It is tbo late. 
There is no bitterness in my heart at the| failure 
of anv of the familv to give me another cliance —I 

m> mi 

have had more than I deserve—But I was not 
meant to be alone and in this lies mv failure— 

mi 

When I am with those whom I love all things are 
easv—if vou look back over the times I have been 

m/ m/ 

home with you and Cousin Frank and Marie I 
think you will all agree I have never giyen you 
cause for worry then. It has all been a mistake—I 
wired to Louis again last night, but had received no 
answer by noon. The limit of the time allotted— 
I could only meet this emergency, notes j falling 
due, by drawing on a bank. I had nowhere; to turn 
except to you all. This gives me a respite of four 
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davs only, if you still refuse to honor mv draft on 
you at Higgs Natl. Bank. 

The immediate sum is $250 and may give me a 
chance to save myself by some other way. But it 
is doubtful. This attitude of mine in coming to 
you all once more after repeated rebuffs is not easy 
for me. But I cannot help but think that in view 
of desperate state of my affairs, you should have 
this further opportunity to stave off my end. 

If this draft is not to be honored, my earnest 
request to you is to wire me at Ft. Bliss, Tex., im¬ 
mediately on receipt of this in these words. ‘Im¬ 
possible to so arrange.’ Please word telegram so 
—Remember whatever your decision there is no 
bitterness, only a great loneliness and weariness 
of life. Broke my horse’s leg today jumping, but 
I escaped without a scratch. Only expresses my 
feeling—Hope you will honor this request of mine 
to wire me, so I will know of your action before 
refused draft is received at bank. 

This will of course be the end—as I can never 
appear again among men. 

Will you do this the telegram part of it, Mother, 
for the sake of old hours together. 

I believe ‘Connie’ would break things for me, 
and take the chance if only I can so arrange. 

My love to Cousin Frank. 

Roy” (R. pp. 84-85). 

Cross-examined as to this letter, caveator at first de¬ 
clined to admit that he drew on his mother without 
advance permission, but of course could not maintain 
this position in the face of the statements in the letter, 
and caveator then conceded that such was the fact 
(R. pp. 85-86). 

Caveator’s draft was met by his mother by her put¬ 
ting in a note at Riggs National Bank. She told him 
she would make no further advances and this was the 
last loan she made him (R. p. 86). 


I 

i 


* ! 
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All of the foregoing summary of evidence of finan¬ 
cial transactions between Mrs. Gunnell and Dr. Gun¬ 
nell and caveator is written from the point of view 
most favorable to caveator, that is, from his own testi¬ 
mony. The testimony adduced for the caveatee would 
complete the story in those respects particularly 
where caveator testified to lack of memory, such as 
when the borrowing from Mrs. and Dr. Gunnell began, 
and how (R. pp. 167-168, 200-201), and how, when the 
final $250 was drafted out of his mother, Loiiis Chew 
brought to her a wire purporting to be from caveator 
(Exhibit No. 22, R. p. 198), dated September 14, 1913, 
with the same alarming implications as his admitted 
letter to his mother. In this letter he says “I wired 
Louis last night’’ (R. p. 85), but when he testifies he 
has no recollection of this Exhibit No. 22 (R. p. 84). 
Therefore all this explanatory and credible testimony 
adduced by caveatee we disregard and discard for the 
purpose of this statement, because in the argument 
portion of this brief we wish to be able to say that all 
matters of fact in the statement the caveator must 
admit are true. 

So much for the facts relating to “large!gums of 
monev and assistance” to caveator. 

\ 

As to Caveatee’s Care for Deceased 

; 

| 

The facts bearing upon the truth of the recital in the 
will of caveatee’s “love and care, through years of de¬ 
votion, for myself and my husband” were necessarily 
testified to largely by caveatee, her family, and her 
witnesses. In this presentation we are making the con¬ 
cession for the sake of the argument that the jury may 
have disbelieved caveatee’s witnesses, though they 
were all of the family, including all available cousins, 

i 

i 
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and close friends, contradicted by no one. But the 
caveator cannot ask that his own statements be disre¬ 
garded. They were: 

April 1, 1912: 

44 Marie is certainly showing up very well. It 
must have been awfully trying for her, and she 
was most efficient” (ft. p. 73). 

July 8, 1912: 

44 Marie and Mark must not bear all this.” 

4 4 If Marie never speaks to me again I will al¬ 
ways love and bless her for what she is doing for 
you now” (It. p. 62). 

September 19, 1912: 

44 I see Marie and Mark are with you for the 
winter—That was dear of them” (It. p. 79). 

August 1, 1930: 

4 4 Use your discretion about telling mother of 
this. Perhaps it would be better to keep it to 
yourself. I wish I could do something to help. 
You have been fine to her alwavs, and mv visit 
to the comfortable surroundings you had arranged 
for her in Washington helped a lot this winter” 
(It. p. 191). 

A letter from Mrs. Gunnell to caveator, dated Au¬ 
gust 5,1925, said in part: 

44 I can never tell you what Mark and Marie have 
been to me, saving me in all possible manner, dis¬ 
tress, and care in the terrible loss of my home. I 
really don’t see how I could have lived through 
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those weeks but for their affection and devotion 
and business management in all lines. 

# # * # * * j * 

I suppose there is no doubt of the new orders as 
Mark heard at the War Dept, of them. He is so 
kind always in his inquiries for me aboht you. 
You were right in saying I was blessed in: having 
him in Washington. He and Marie really seem 
ever to have me on their hearts and minds” (R. 
pp. 248-249). ! 

A letter from Mrs. Gunnell to caveatee, dat^d June 
22, 1927 (R. p. 255), in part was as follows: 

j 

i 

“It goes to my heart to read how you miss me 
and want to have me with you, those expressions 
of needing me are the most precious things to me 
—I never let them leave me day or night—0 Marie 
what would my life have been without your darl¬ 
ing, darling love! You don’t let me feel anything 
but your tenderness, and so this old age is not 
hard to bear—I am not bearing it alone, l^ut with 
you supporting and caring for me” (R. p. 255). 

j 

i 

i 

Caveator’s Testimony As to Domineering Cliiiracter 
of Caveatee. 


In support of caveator’s claim that caveatee was a 
domineering woman, three persons testified, caveator 
himself, Mrs. Carlisle and Mrs. Wood. ! 

Caveator’s testimony on this point was over;the ob¬ 
jection and exception of the caveatee upon the ground, 
among others, that if caveator was to be permitted to 
state an opinion, being a lay witness he ought also to 
give the basis of the opinion (R. p. 41). His testimony 
was that his sister was extremely dominating, domi¬ 
neering and jealous. When asked for manifestations 
of this trait of character with respect to testatrix, he 
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said he had seen it continuously since 1920, and that 
prior to 1920, though at home only at infrequent inter¬ 
vals, he had observed it, and that there was a change 
in his mother’s attitude when his sister was present. 
No time was fixed with reference to this latter state¬ 
ment, and it was objected to as possibly too remote in 
time and having no relation to the will. And then 
caveator was asked what manifestations he had ob¬ 
served of any change of attitude on the part of his 
mother, and when. The question was never answered, 
and cavetee’s objection was renewed and motion made 
to strike out this testimony on the ground that what 
had occurred, concerning which caveator had ex¬ 
pressed an opinion, had not been developed. The 
words used by counsel and the court and the witness 
are summarized in two full pages of the record, with¬ 
out the caveator as a witness having testified to any 
fact (R. pp. 41-43). 

Mrs. Carlisle testified that she had known Mrs. 
Brooke for about thirty-five years and had frequently 
come into social and personal contact with her. Then 
without reference to what w'as the foundation of the 
witness’s opinion, she was asked the direct question as 
to what ‘is Mrs. Brooke’s character with respect to 
dominancy or the opposite quality submissiveness.” 
After appropriate objection had been interposed and 
exception taken, the witness answered that “in her 
opinion Mrs. Brooke is of a domineering, arrogant and 
overbearing nature” (R. p. 103). It is obvious that 
such an opinion entertained and expressed as of the 
time of trial might have been founded principally upon 
a narration by Colonel Barnes to Mrs. Carlisle of his 
grievances against his sister. Caveator had for sev¬ 
eral years an understanding with Mrs. Carlisle, then 
Miss Edith Sanger, and hoped to marry her (R. p. 89). 
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The other witness as to dominancv, Mrs. Wood, was 
asked to state Mrs. Brooke’s disposition “from her 
observation” (R. p. 118). The opportunitiesjfor ob¬ 
servation on the part of this witness were that while 
the witness was a schoolgirl, younger than Mrs. . 
Brooke, she was taken to call on Mrs. Gunnell and 
during the same period she saw Mrs. Gunnell and her 
daughter walk past witness’s house (R. pp. 11£, 118); 
then when entertained by Mrs. Brooke at dinner at 
West Point in 1907, and going with Colonel Barnes 
the next day to see Mrs. Brooke just after witness’s 

i 

mother had called on Mrs. Brooke to see the babv at an 

; * 

inopportune time, and Mrs. Brooke blamed Colonel 
Barnes for the incident (R. pp. 115, 116, 118-119); and 
in 1919 when witness and Colonel Barn0s and 
Mrs. Brooke were all at Leavenworth, and Colonel 
Barnes and Mrs. Brooke were not friendly (R. |p. 116). 
The witness answered “that she did not know Jier dis¬ 
position particularly except that witness thinkls she is 
arrogant and dominating; this does not affect fitness’s 
friendship toward Mrs. Brooke, and witness thinks she 
is very charming and very delightful” (R. p. 188). 

The two witnesses other than the caveator; do not 
appear to have founded their expression of opinion 
upon any exercise of domination or display qf arro¬ 
gance over or in the presence of Mrs. Gunnell, i 

Dealing with the principal question on this!appeal, 
that is, whether there was evidence upon which the 
jury could base a finding of undue influence, the testi¬ 
mony adduced on behalf of caveatee may be considered 
immaterial. Nevertheless, on this point, by wa$ of con- 
irast to the character of testimony relied on| by the 
caveator, it seems useful to refer the court to Ithe tes¬ 
timony given by caveatee’s witnesses. 


i 

i 
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Miss Sliepard, of 1312 18th Street, a lifelong inti¬ 
mate friend of the family, testified that nothing ever 
occurred in her presence to indicate any domination 
by Mrs. Brooke over Mrs. Gunnell; that Mrs. Brooke 
alwavs considered her mother before anvone else and 
was very unselfish with her; that if Mrs. Brooke 
wanted to ask anvbodv for a meal she alwavs consulted 
her mother first. Miss Shepard remembers Mrs. 
Brooke finding out from her mother if she might ask 
the witness to stay for dinner, and this was after Mrs. 
Brooke was married, and that Mrs. Brooke asked her 
mother if witness might stay at the house overnight; 
that Mrs. Gunnell sat at the head of the table and was 
the one who gave directions to the servants, etc. (R. 
p. 147). 

Mrs. Upshur Moorehead, who has lived at 1713 K 
Street for forty-one years and is the daughter of John 
(/hew, Mrs. Gunnell’s brother, an intimate of the family 
and household, never observed anything that led her 
to think that Mrs. Gunnell was of a submissive type 
and saw no conduct on the part of Mrs. Brooke indi¬ 
cating any domination over her mother (R. p. 158). 

Mrs. Hall, another cousin, who lived here during the 
period immediately preceding the making of the will, 
testified that when she took meals at the family home 
it was at Mrs. Gunnell’s invitation; that both Mrs. 
Brooke and Mrs. Gunnell wanted her but that she got 
the invitation from Mrs. Gunnell; that Mrs. Gunnell 
was the head of the household. She never saw Mrs. 
Brooke give any directions to her mother, but her 
mother was always the head of the house (R. p. 161), 
and after referring to a period considerably later in 
time she says that in the entire period of her acquaint¬ 
ance with Mrs. Gunnell and Mrs. Brooke, she never 
saw anything of domination by Mrs. Brooke over Mrs. 
Gunnell (R. p. 163). 
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Colonel Mark Brooke testified that as between the 
two ladies of the household, Mrs. Gunnell was the head 

i 

of it. Mrs. Gunnell ran the house, paid the servants, 
ordered the meals, and sat at the head of the table. 
Mrs. Gunnell directed the serving* at the table and he 
never saw anv occurrences of domination bv Mrs. 
Brooke over her mother (R. pp. 125-126). iColonel 
Brooke savs: 

• • 

i 

i 

i 

i # 

“taking the entire period of her life and witness’s 

acquaintance with her, she was a very loyely old 

lady, keen, bright disposition but self-willed and 

determined; she liked to have her own way as well 

as anvbodv she ever knew and she admitted that; 

in a joking way she frequently referred to the fact 

that she had always had her way all h|er life; 

that she had always been spoiled, that she jwas the 

only sister of five or six brothers, and thft from 

her childhood everything had been done for her 

and thev let her have her wav; she was! not at 

all a submissive type of woman: during the entire 

period of witness’s acquaintance with Mrs. Gunnell 

down to her final illness witness saw no evidence 

of domination by Mrs. Brooke over Mrs. Gunnell, 

on the contrary, both Mrs. Brooke and witness 

were alwavs more or less subordinated to Mrs. 

% 

Gunnell, to her wishes, to her desires, to her com¬ 
fort and her arrangements” (R. p. 132). 

< 

I 

Caveator 9 s Testimony As to III Will and Controversy 

Caveator attempts to make out his case in part by 
evidence of controversy and ill-will between himself 
and Mrs. Brooke. There is in fact evidence of contro¬ 
versy and strained relations, and the caveatee appel¬ 
lant makes no denial of it. The point material here, 
however, is that the strained relations of which there, 
is evidence began after the making of the will and with 
the marriage of the caveator, which occurred about a 
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month after the will was made, and the events ensuing 
therefrom. 

Caveator testified that there was a lack on the part 

of his sister of normal sisterlv affection for him from 

* 

the days of his childhood, but there is no evidence even 
from the caveator of any open break or quarrel be¬ 
tween them until they were both in the Philippines to¬ 
gether beginning in the Fall of 1914, after the will 
was made and Colonel Barnes had married. In con¬ 


spicuous contrast with this acrimony in 1915 and later, 
the caveator’s testimonv as to his earlier relations with 


Ills sister was negative. He said that she was hostile 
and jealous, but the actual incidents of any hostility or 
jealousy are.lacking; those he states amount, if any¬ 
thing, to a lack of cordiality (R. pp. 33, 34, 36). As to 
the actual controversy which arose in 1915, the cav¬ 
eator himself testified: 


“that, the subject-matter of such friction, difficulty 
or controversv as there was between him and his 
sister in the Philippines in 1915 was witness' 
sister, on account of her outrageous statements in 
the Philippines about witness and his marriage 
and defamatory remarks that she made about wit- 
ness' wife, the outrageous, lying statements she 
made which almost resulted in a scandal in the 
Philippines, that witness’ sister felt the penalty 
of, concerning Mrs. Barnes, whom witness had 
married in 1914” (R. p. 94). 

There was evidence adduced by the caveatee as well 
as by the caveator as to the cause and incidents of this 
friction between them, but for the purpose of our pres¬ 
ent point, we are again stating caveator’s own 
evidence. 

Qaveator for several years and down to within a few 
months of his marriage desired to marry another 
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woman, Mrs. Connie McLaughlin, concerning! whom 
caveator had the conference with Dr. Gunnell and Mrs. 
Gunnell in February, 1912, above referred to {supra, 

p. 14; R. p. 56). His mother’s opposition was based 
upon the fact that Mrs. McLaughlin was a divorcee. 

Witness’s mother had a lifelong deeply-held religious 
conviction that it was improper for a divorcee to marry 
(R. p. 56). There is no suggestion in the testimony 
that this attitude on the part of caveator’s mother was 
induced by Mrs. Brooke, or that the view was even 
shared by her. (And see her testimony, R. p. 204.) 

Mrs. McLaughlin had taken the position tljiat she 
would not marry caveator without his mother’s ap¬ 
proval (R. p. 78). 

Caveator wrote his mother imploring her tp with¬ 
draw her opposition under date of August 10, 1912 
(Caveatee’s Exhibit Xo. 11, R. p. 75); again under date 
of September 19, 1912 (Caveatee’s Exhibit Noi 12, R. 
p. 77); again apparently after an interval in which the 
subject had not been referred to and without much 
hope of a change of his mother’s attitude, on ^August 
29, 1913 (Caveatee’s Exhibit No. 2, R. p. 53). He was 
still lamenting his inability to marry Mrs. McLpughlin 
in his letter of September 15,1913 (Caveatee’s ^xhibit 
No. 23, R. p. 85). | 

Caveator married Mrs. Gertrude Hunt February 12, 
1914, at St. Joseph, Missouri (R. p. 92). 

When caveatee sought to elicit the fact tliht Mrs. 
Hunt was a divorcee, and that such friction as existed 
after the making of the will between Colonel Barnes 
and Mrs. Brooke was to be attributed to the estrange¬ 
ment due in part to Mrs. Brooke’s lovaltv I to her 
mother and her mother’s known feeling about the fact 
and manner of Colonel Barnes’s marriage, thp court 
sustained the objection of the caveatoi^ and 
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struck from the record all reference to the fact that 
Colonel Barnes had married a divorcee, and caveatee 
was allowed an exception (R. p. 57). 

It appears that the fact of the marriage was pub¬ 
lished in the service papers, and caveator assumed by 
common knowledge that Mrs. Brooke was promptly in¬ 
formed of it (R. p. 94). Caveator testified that he 

wrote his mother while on his honevmoon at Denver 

* 

(R. p. 93), and his wife corroborated this statement 
(R. p. 120). It appears from the caveator's testimony, 
however, that lie got no response from his mother and 
no letters from his mother until Christmas of 1914 (R. 
pp. 93-94). Caveator wrote his mother under date of 
April 10, 1915, concerning his marriage and the sud¬ 
denness of it, saying in part— 


“She did not return to Mr. 
Hunt after her California trip and her final 
decree was given her in 1913. When I received 
these telegraphic orders to go to Ft. Mackenzie 
and take command of Post it meant nine months 
alone. She knew mv financial condition. Was 
willing to help—and by telephone I found I could 
ask her if plans only dimly formed might not mate¬ 
rialize at once. 

I was married quietly to her in presence of her 
mother and stepfather, went to Denver for three 
days and then she joined me at Mackenzie in about 
three weeks” (R. p. 93). 

Caveator accounted for the apparent failure of his 
mother to have from him timelv information about his 
marriage by accusing Mrs. Brooke of intercepting his 
letters to his mother. He testified he made this accusa¬ 
tion at Baguio, Philippine Islands, on his first contact 
with his sister after his marriage, that he made it to 
his mother in letters to her and in personal confer- 
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ences with his mother on numerous occasions, the per¬ 
sonal conferences beginning in 1920 (R. p. 93). The 
latter reference is to that period of time when lie lived 
in Washington for three years and was a frequent vis¬ 
itor at his mother’s house, both before and after Mrs. 
Brooke returned to Washington in 1921 (R. p. 195). 

The court below ruled that the caveator had no 
knowledge upon which to base such an accusation (R. 
p. 94). His mother appears to have had full opportu¬ 
nity to pass upon the accusation and apparently did 
not credit it. Whether the jury thought she j should 
have credited it and sought to correct her mistake by 
the verdict, we can only guess. 

Importance is attached by caveator to the testimony 
lie gave of a colloquy between himself and his sjster in 
1915 at Baguio when lie says he made this accusation 
to his sister in the presence of Colonel, then Captain, 
Brooke, and caveator’s wife (R. p. 38). He ^ays he 
complained to his sister of statements about his wife in 
a letter from her dated May 15, 1915, Fort Corijegidor, 
Philippines, and charged her with the interception of 
letters written his mother since his marriage. He savs 
this conversation was very bitter, their voices were 
raised, and his sister told him that he was disinherited 
and that she had seen to it that he could never come 
back home as a son, that he was an outcast in the! familv 
and that she had fixed it that their mother had written 
him out of home as a son. He savs she furthetf stated 
specifically, and he says he recalls these words, “You 
can expect nothing from mother” (R. pp. 39-4CJ). 

Caveator is partially corroborated as to tips inci¬ 
dent bv his wife, who testified that she remembered this 
colloquy and that caveator complained aboiit Mrs. 
Brooke intercepting letters to his mother add Mrs. 
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Brooke said, 4 ‘Well, never mind about the letters now, 
there are other things at home, I have seen to them” 
(R. p. 120). This witness testified in a tone so low 
(see caveator’s counsel’s statement, top of p. 121, and 
the trial justice’s statement, same page) that it was 
difficult to determine what her testimony was. Cavea¬ 
tor’s counsel’s understanding was that she had quoted 
Mrs. Brooke as saying, “Well, never mind about the 
letters now, you are out of things at home, I have seen 
to that!.” The trial justice thought that she “had 
something to say about home,” but that what the re¬ 
porter got as her statement was not correct. The 
reiterated statement of the court as to the effect of the 
testimony upon the court’s mind was that she was try¬ 
ing to get her husband away from a painful scene 
rather than what was said (R pp. 120-122). 

For the purpose of our principal point on this ap¬ 
peal, Viz., that there was no evidence of undue influence 
in the making of the will, it may be assumed that the 
jury believed the statements of caveator and his wife. 
Caveatee, however, denies that any such colloquy oc¬ 
curred. She admits that she used angry language in 
correspondence exchanged between her and caveator 
at about the time this colloquy is claimed by caveator 
to have occurred, and this correspondence and her 
account of the incident appear in the record (pp. 177- 
181). This correspondence deals with the same sub¬ 
ject matter as is claimed by the caveator to have been 
the occasion of the colloquy. 

Colonel Brooke’s account of the incident in the Phil¬ 
ippines completely corroborates Mrs. Brooke’s state¬ 
ments (R pp. 127-128). 

Caveator’s counsel consider that the testimonv 

mt 

caveator and his wife gave amounts to testimony of an 



I 


33 


admission by Mrs. Brooke that she had used undue in¬ 
fluence in procuring Mrs. Gunnell to disinherit her son, 
and if the testimony is so considered, it is of the 
utmost importance because it would be, as we see the 
case, the only evidence there is of the use of influence, 
undue or otherwise. 

Caveator himself seems not to have shared the view’ 
of his counsel. He did not understand from this col¬ 
loquy that his mother had made a will cutting him off. 
He testified that he had no intimation that such a will 
had been made until he got the copy of the will! sent to 
him in New’ York after his mother’s death (R. p. 240), 

and he reiterated this storv on cross-examination w’hen 

* 

it w’as contrasted with his account of the Bagjuio col¬ 
loquy (R. p. 252). 

Caveator adduced further evidence of unpleasant¬ 
ness betw r een himself and his sister occurring at the 
period they were both stationed at Fort LeavOnw’orth 
in 1919, and such contradictions as there are between 
caveator’s evidence and that of caveatee are perhaps 
immaterial for the purpose of this appeal. Cayeator’s 
testimony w’as that he invited the Brookes to stay with 
them until they could be assigned quarters and the 
invitation w’as declined (R. p. 40), of which incident 
Mrs. Brooke gives substantially the same account (R. 
p. 181). Colonel Barnes and his wife called on the 
Brookes and the Brookes returned the call, both for¬ 
mally, at times wflien the parties called on were out 
and no personal interview’s were held (R. p. 40). Mrs. 
Brooke’s statement about this is substantially the same 
(R. p. 182). Caveator further testified that he did 
not exchange a w’ord with his sister to the best of his 
recollection during the time they w’ere at Leaven- 
v'orth together, that his wife’s children w’ere not rec¬ 
ognized by Mrs. Brooke’s daughter, that his wife was 
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not recognized by Mrs. Brooke and her husband except 
in the most formal manner, and that their mutual 
friends at Fort Leavenworth knew that a contention 
existed and knew of Mrs. Brooke’s attitude toward 
caveator and his family (R. pp. 40-41). It was with 
regard to this period that caveator’s witness, Mrs. 
Wood, principally testified and said it was evident to 
everydne that caveator and Mrs. Brooke were not 
friendly (R. p. 117). On one occasion Mrs. Wood spoke 
to Mrs. Brooke on the subject of Mrs. Brooke’s rela¬ 
tionship with Colonel Barnes and the substance of 
what Mrs. Brooke said was that Colonel Barnes would 
not be welcome at his mother’s home (R. pp. 116, 117). 
Mrs. Brooke’s account of this conversation is not sub- 

stantiallv different. Mrs. Brooke savs she was asked 
%> • 

whv she did not have anything to do with her brother 
and his wife and responded that she had never met his 
wife and that his wife had not been received by Mrs. 
Brooke’s mother and father (R. p. 182). 

The testimony of both parties indicates a diminution 
of the friction between them during the period after 
1921 when Mrs. Brooke came to Washington and Colo¬ 
nel Barnes had preceded her by a year, during which 
period Dr. Gunnell died and Mrs. Brooke telephoned 

for him to come to the house and thev attended the 

% 

funeral together (R. pp. 95, 183, 184). 

There is no evidence of anv friction between cavea- 
tor and caveatee when in 1925 he called on his 
mother who was living with his sister in Chew Chase, 
nor in 1930 when he called on his mother several times 
at Tilden Hall Apartments where she was living with 
Mrs. Brooke. On the latter occasion, we have cavea¬ 
tor’s direct testimony that he was on a friendly basis 
(R. p. 97). 

During the entire period from 1923 to the date of 
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Mrs. Gunnell’s death, there appears to have been no 
recurrence of the friction which had arisen at t(ie time 
caveator was married. The only intimation that cave¬ 
ator might have renewed his old complaint of inter¬ 
ception of letters is a remark in Mrs. Gunnell % letter 
to him of July 18, 1926 (Caveator’s Exhibit bsTo. 18, 
R. pp. 234, 236), replying to Colonel Barnes’s letter 
of July 4th, in which Mrs. Gunnell, then living i|n Flor¬ 
ida with Colonel and Mrs. Brooke, wrote “Do pot feel 
vou cannot write me freely alwavs—no word lis ever 
spoken to anyone of what you write—indeed no refer¬ 
ence is ever made to the receipt of a letter fronji you.” 
This series of letters put in in rebuttal by caveator 
contains sympathetic references to caveator’s Wife and 
children whom Mrs. Gunnell had never met. The pos¬ 
sible question of Mrs. Gunnell’s prior attitude jtoward 
her son’s wife in view of her conviction about divorce 
was not explored by counsel on either side. Whether 
his mother made any objection on this ground after 
her son’s marriage was an accomplished fact and 
whether, if so, her objection was softened by the lapse 
of time or possibly some change of status with!regard 
to Mrs. Barnes’s former husband, is not disclosed by 
the record. Caveatee’s initial inquiry along this line 
was checked upon the ground that it was majter oc¬ 
curring subsequent to the will (R. pp. 56-5f), and 
caveatee considered such an inquiry material pnly as 
partially accounting for the friction between brother 
and sister which arose subsequent to his marriage. 

At the outset of the case caveatee admitted of record 
“Mrs. Gunnell’s great devotion to her son which per¬ 
sisted throughout her lifetime” and that she;by her 
letters to him exhibited it (R. p. 32). j 

Caveatee testified that there were no notablej events 
as between her and caveator or between their biother 


i 
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and caveator during the years from 1922 on (R. pp. 
184-189), and speaking from the point of view of 1930, 
she said 4 4 for the last few years he had made no more 
demands on his mother for money nor written her any¬ 
thing in his letters to upset her about his own life” 
(R. p. 189). 

The onlv time when business matters came into what 
appears to have been in 1923 and later affectionate 
family correspondence was in 1924 while the caveator 
was in China when he attempted to negotiate a loan 
through his mother. His account of this transaction 
and of his mother’s declination upon the ground that 
she was 44 too old to give attention to such matters” was 
elicited on cross-examination (R. pp. 96-97, 102, 240- 
241). It appears from caveator’s testimony as finally 
given that he requested that this letter to his mother 
be sent back to him to exhibit to his commanding offi¬ 
cer (R. p. 24). The accounts given of this transaction 
by Colonel Brooke, who sent the letter back for Mrs. 
Gunnell at her request (R. pp. 130-131), and Mrs. 
Brooke (R. p. 185), and Hallie Brooke (R. p. 151), are 
different from that given by the caveator, but all ac¬ 
counts unite that Mrs. Gunnell declined to do what the 
caveator asked of her. 
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ARGUMENT. 


Errors Relied On. 


The assignment of errors is included in the record 
(p. 19). The errors relied on may be thus grouped 
for the purpose of argument: 

1. The failure to instruct a verdict for caveatee on 
the sole issue involved, that of undue influence!(assign¬ 
ment of errors 1, 2, 10). 

2. The admission in evidence as proof tending to 
show undue influence of incidents remote in time and 
testimony having no logical relevancy to the issue (as¬ 
signment of errors 13, 19). 

3. The admission in rebuttal of declarationsjof testa¬ 
trix on matters remote from the issue not proper re¬ 
buttal and calculated to prejudice the jury (assignment 
or error 14). 

4. The admission in evidence of opinions which 
might have been based on hearsay without proof of the 
facts on which the opinions were based (assignment 
or errors 9, 12). 

5. The admission of evidence as to the supposed com¬ 
parative wealth of caveatee and the prejudicial per¬ 
sistence of caveator’s counsel in suggesting the false 
issue of wealth and social position (assignment of 
errors 15). 

6. The exclusion of evidence that caveator had mar¬ 
ried in violation of his mother’s religious convictions 
as bearing upon caveatee’s relations with icaveator 
(assignment of error 16). 

7. The refusal to strike the testimony of the witness 

Kertz on motion made after cross-examination (as¬ 
signment of error 17). j 
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8. The errors of the court in acting upon the prayers 
for instructions submitted and in charging the jury 
(assignment of errors 2, 3, 4, 5, 6, 7, 8 and 9). 

These errors are to be briefly discussed under num- 

i 

bered headings corresponding with the foregoing enu¬ 
meration. 

1. There Was No Evidence of Undue Influence to 

Sustain a Verdict. 

It is the appellant’s view that it is not sufficient to 
support a finding of undue influence in a will contest 
that the eaveatee had a motive, disposition, ability or 
opportunity to exercise undue influence. At most, 
proof of such facts would raise only a suspicion of un¬ 
due influence and not amount to a proof of the fact. 
What most nearly approaches proof of any such fact 
is the testimony of the caveator that the eaveatee had 
angrilv stated to him at Baguio that “she had fixed it 
that their mother had written him out of home as a 
son” (R. pp. 39-40). Taking this statement at its ut¬ 
most, it does not indicate by what means Mrs. Brooke 
is supposed to have “fixed it,” nor whether those 
means were proper or undue. The testimony relating 
to this incident is reviewed above (supra, p. 31), and it 
would serve no useful purpose to repeat it here. 

In Beyer vs. Le Fevre, 186 U. S. 114, 124, 46 L. ed. 
1084, Mr. Justice Brewer said: 

“We put out of consideration the fact that Mrs. 
Johnson contradicts the witness and denie-s ever 
having urged the testatrix to make a wall in her 
behalf or to make a will at all, and inquire whether, 
giving the fullest 'weight to this testimony, it war¬ 
rants a finding that the execution of this wall w’as 
secured by undue influence. We are clear that it 
does not. The conversations which the witness 
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states were had while the testatrix was about the 
house and attending to her ordinary duties were 
conversations which might naturally be* had be- 
tween one brought up in the family, as Mrs. John¬ 
son was, and one who had been to her as a mother. 
It would not be strange that having lived all her 
life in the family she felt that there was something 
due to her in respect to the dispositioh of the 
property. It will be remembered that it is not in¬ 
fluence, but undue influence, that is charged, and 
is necessary to overthrow a will.” 

• * • * * # | * 

“With reference to the last conversation de¬ 
tailed by the witness, that which took place after 
the testatrix had taken to her bed, it may be con¬ 
ceded that there is a display of urgency and petu¬ 
lance on the part of Mrs. Johnson and a iiebuke on 
the part of the testatrix, but is there enough in it to 
justify a finding that the will was procured by un¬ 
due influence? Mav not one situated as was Mrs. 
Johnson properly plead her claims for | recogni¬ 
tion in a will? May she not give her reasons why 
a will should be made and why property should 
not be left to a particular person without being 
subject to the charge of exerting undue influence? 
The only threat made by her was that she would 

go if the will was not made.” 

• • • * # * 

“One who is familiar with the volume |of litiga¬ 
tion which is now flooding the courts cannot fail 
to be attracted by the fact that actions to*set aside 
wills are of frequent occurrence. In such actions 
the testator cannot be heard, and VERY TRI¬ 
FLING MATTERS ARE OFTEN PRESSED 
UPON THE ATTENTION OF THE COURT OR 
JURY AS EVIDENCE of want of mental ca¬ 
pacity or of the existence OF UNDUE; INFLU¬ 
ENCE. Whatever rule mav obtain elsewhere we 

w 

wish it distinctly understood to be the rtile of the 
Federal courts that the will of a person!found to 
be possessed of sound mind and memory is NOT 
TO BE SET ASIDE ON EVIDENCES TEND- 

i 


i 

| 

! 
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ING TO SHOW ONLY A POSSIBILITY OR 
SUSPICION OF UNDUE INFLUENCE. The 
expressed intention of the testator should not be 
thwarted without clear reason therefor.” 

This court in Palmer vs. Strohecker, decided No¬ 
vember 21, 1931, 59 W. L. R. 864, set aside a judg¬ 
ment denying probate entered on the verdict of a jury 
on the issue of undue influence wherein the testimony 
was strikingly similar to that in the case at bar. The 
evidence was that the son, alleged to have exercised 
the undue influence, had stated that “he would fix it 
so that none of the rest could ever get a dollar.” In 
that case, as in the case at bar, there was no direct 
evidence of undue influence, and the evidence showed 
reasons which might properly have moved the testa¬ 
trix to make the will she did. It w’as held that this 
supposed admission would not sustain a verdict over¬ 
turning the will. 

An exhaustive di-cussion of the authorities upon 
questions strikingly similar to those which arise in the 
present case is to be found in Ginter vs. Gin ter, 79 
Kan. 721, 101 Pac. 634, 22 L. R. A. (N. S.) 1024. 

In Mackall vs. Maekall, 135 U. S'. 167, 172, 34 L. ed. 
84, 87, Mr. Justice Brewer said: 

“That the relations between this father and his 
several children during the score of years pre¬ 
ceding his death naturally inclined him towards 
the one and against the others is evident, and to 
have been expected. It would have been strange 
if such a result had not followed; but such par¬ 
tiality towards the one, and influence resulting 
therefrom, afd not only natural, but just and rea¬ 
sonable, and come far short of presenting the un¬ 
due influence which the law denounces. RIGHT 
OR WRONG, IT IS TO BE EXPECTED THAT 
A PARENT WILL FAVOR THE CHILD WHO 
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STANDS BY HIM, AND GIVE TO HIM, 
RATHER THAN THE OTHERS, HIS PROP¬ 
ERTY. TO DEFEAT A CONVEYANCE UN¬ 
DER THOSE CIRCUMSTANCES, s SOME¬ 
THING MORE THAN THE NATURAL IN¬ 
FLUENCE SPRINGING FROM SUCH RELA¬ 
TIONSHIP MUST BE SHOWN; IMPOSITION, 
FRAUD, IMPORTUNITY, DURESS OR SOME¬ 
THING OF THAT NATURE MUST APPEAR; 
OTHERWISE THAT DISPOSITION OF PROP¬ 
ERTY WHICH ACCORDS WITH THE NAT¬ 
URAL INCLINATIONS OF THE HUMAN 
HEART MUST BE SUSTAINED.” | 

In Towson v. Moore, 11 App. D. C. 377, this court 
said: 

4 4 But even if we assumed the truth and entire 
correctness of the statement claimed to liave been 
made by Mrs. Mary I. Campbell to Mrs. Baker, it 
would be'^ufficient, either in law or in| fact, to 
establish the existence of undue influence. The 
declarations of a testator or grantor, made either 
before or after the execution of the will! or deed, 
or of the transaction complained of, are not admis¬ 
sible in evidence to show such undue influence, 
although they may be admitted to show mental 
condition (Venable vs. Bmk of United States, 2 
Pet. 7; P. T. R. Co. v. Stimpson, 14 Pet. 448; Mas¬ 
sey v. Huntington , 118 Ill. 80); and vested rights 
should not be overthrown upon any such declara¬ 
tions as are here alleged. THEY ARE TOO IN¬ 
SUFFICIENT A FOUNDATION ON WHICH 
TO SUSTAIN A CHARGE OF FRAUD OR UN¬ 
DUE INFLUENCE. I 

Here was a lady of eminent truthfulness and 
religious disposition; quite advanced in years, it 
is true, but conceded even by the complainants to 
have been in the full possession of all her mental 
faculties; a person even of vigorous intellect and 
independent will, and for her advanced ^ T ears not 
undulv weak in bodv; and between whom and her 
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two daughters, according to the great preponder¬ 
ance of the evidence, the most kindly relations ex¬ 
isted. In order to show that such a person was 
the victim of undue influence on the part of the 
daughters, with whom she made her home to the 
day of her death, some stronger evidence should 
be adduced than that which is presented in this 
record. Appropriate to the situation may be cited 
what the Supreme Court of the United States said 
in the case of Mackal! v. Mack all, 135 U. S. 167: 

‘ Influence gained by kindness and affection 
will not be regarded as undue, if no imposition 
or fraud be practiced, even though it induce the 
testator to make an unequal and unjust distri¬ 
bution of his property in favor of those who 
have contributed to his comfort and ministered 
to his wants, if such disposition is voluntarily 
made.’ ” 

In Stant v. American Security & Trust Co., 23 App. 

I). C. 25, 30, this court said: 

“It is of NO AVAIL TO SAY OR TO PROVE 
THAT MARY J. BROWN, the granddaughter, 
CAUSED AN ESTRANGEMENT between the 
testator and his daughters which affected the sub¬ 
sequent will. Such estrangement may have been 
to some extent justified bv the conduct of his 
daughters; and EVEN IF IT WAS WHOLLY 
WITHOUT JUSTIFICATION and the testator 
was guilty of a grievous wrong to them in the dis¬ 
position which he made of his property, it would 
not follow that there was undue influence exerted 
by Mary J. Brown to produce the result. If there 
was a quarrel in the house, as there evidentlv was, 
and VIOLENT WORDS WERE UTTERED BY 
ALL THE PARTIES, and the grandfather took 
sides with his granddaughter as against his daugh¬ 
ters, that fact would neither show nor tend to show 
undue influence on the part of the granddaughter, 
although it would, of course, be proper proof lead- 
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mg up to evidence of such undue influence. In 
the present case the evidence goes no farther than 
to show a characteristic family quarrel. We think 
that the record discloses no evidence, adduced or 
offered to be adduced, sufficient to be subndtted to 
the jury, upon the question of undue influence, or 
which, if submitted, would justify the rendition 
of a verdict in favor of the caveators. 

There is some evidence tending to sho\y” undue 
influence upon the testator by Mrs. Mink; one of 
his daughters, who received a full share of his es¬ 
tate, and something more; but it is of SOiUNIM¬ 
PORTANT A CHARACTER AND SO WHOLLY 
DISCONNECTED FROM THE TIME OF THE 
MAKING OF THE WILL THAT IT NEEDS 
NO CONSIDERATION BY US. On the whole 
record we are of opinion that there is no reversi¬ 
ble error in the rulings of the trial court, and that 
the order or decree appealed from should be a/- 
firmed, with costs. And it is so ordered .”j 


It was seriously argued in the court below that the 
unequal distribution of testatrix’s estate between her 
two children was itself evidence of undue influence. If 
there is no will, of course the distribution as between 
two children is one equal one-half share to each. The 
purpose of a will is to disturb that equality; other¬ 
wise, except to postpone distribution by a trust or 
other device, there need be no will. To argue that in¬ 
equality is evidence of undue influence is to say that if 
there is a will, it is evidence of undue influence: 

The law on this point was well stated by the Colo¬ 
rado Supreme Court in re Estate of Samuel Shell, De¬ 
ceased, 28 Col. 167, 53 L. R. A. 387, 390, as follows: 

i 

“The law’ wisely secures the equality of| distri¬ 
bution where a man dies intestate. But the very 
object of a w r ill is to produce inequality ;and to 
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provide for the wants of the testator’s family, to 
protect those who are helpless, to reward those 
who have been affectionate and to punish those 
who have been disobedient.” 

2. Error Was Committed in Admitting Testimony of 
Incidents Remote in Time and of No Logical 
Relevancy to the Issue. 

The record in this case is unreasonably large. It 
became so principally because so many matters were 
permitted to be shown in evidence under a claim that 
they had some bearing upon the issue of undue influ¬ 
ence, but which in fact had no effect except as they 
might reflect unfavorably upon the caveatee or make 
it seem that caveator had been wronged. When such 
evidence was admitted, it appeared necessary for cave¬ 
atee to meet the issues so raised and give evidence con¬ 
cerning matters remote from the making of the will 
in an effort to prevent undue prejudice before the jury. 

It would unduly prolong this brief to discuss in detail 
the excursions into irrelevant and collateral facts which 
were permitted before the court below, and the sum¬ 
mary method in which these exceptions are pointed 

out should not be taken bv the court as anv indication 

* * 

that the errors were unimportant. Some of them were, 
of course, unimportant, but this court will be best en¬ 
abled to judge by a consecutive enumeration with ref¬ 
erence to the record. With regard to each of the fol¬ 
lowing items of testimony, appropriate objection was 
reserved on the ground of remoteness and immate¬ 
riality, and exceptions were noted and allowed: 

It was not caveator’s plan to go to West Point and 
to be exiled from home. He desired to go to Princeton 
and study law, and he was influenced to do otherwise 
by his mother and Dr. Gunnell (R. p. 29). 
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Caveator recollected no demonstrations of Affection 
for him by his sister when they were both children 
(R. p. 33). | 

In 1907 Mrs. Brooke became angry and blamed the 
caveator for the inopportune hour at which Mrs. 
George Bell called to see Mrs. Brooke’s infant baby, 
Mrs. Brooke being upset because the house was not 
in order, the baby was not properly dressed, |etc. (R. 
p. 43). | 

The same incident and the fact that when Mrs. 

j 

Brooke angrily addressed her brother, using words the 
witness could not recall, her attitude was very hostile 
to Colonel Barnes—this in the testimony of Mr&. Bell’s 
daughter, now Mrs. Wood (R. p. 116). 

The fact that the probate waiver and consent Mrs. 
Brooke sent to caveator for execution was in a| certain 
form (including the waiver of a right to file a! caveat, 
the form recommended in Taylor & Baer, 2nd Edition, 
p. 24) (R. pp. 46-47). | 

As showing lack of respect or indifference to the de¬ 
ceased’s interment, the amount Mrs. Brooke paid to 
a funeral director at Newport, Rhode Island, for cer¬ 
tain items of her mother’s funeral expenses w^s $272, 
and the amount ?he paid Jo eph Gawler’s Sons of 
Washington for certain other items in the same con¬ 
nection was $142.50 (R. pp. 104-106). Instead of being 
shockingly small, these items exceeded those allowed 
for funeral expen es without express court order.■ (D. C. 
Code, Sec. 365.) j 

The fact that there would have been no difficulty in 
keeping the body of Mrs. Gunnell more than three days 
after her death (R. p. 107). Caveator’s poiint here 
that testatrix was buried with speed which was inde¬ 
cent and to prevent caveator from attending the fu¬ 
neral, seems frivolous and silly. In addition to the 
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relevant objections in the record, it seems clear that 
caveatee, if scheming to get an estate, would not have 
Inflamed caveator bv an intentional slight at such a 
time. 

Colonel Barnes and Mrs. Brooke were in 1919 at 
Fort Leavenworth not friendly (R. p. 117). 

Additional immaterial matter is separately discussed 
under headings 3 and 5 hereafter. 


3. The Admission in Rebuttal of Alleged Declarations 
of Testatrix Remote From the Issue and Cal¬ 
culated to Prejudice the Jury. 


After the caveatee had rested, caveator was called 
to the witness stand in rebuttal and testified, over the 
objection and exception of the caveatee, that his 
mother in 1905, 1907 and 1920 discussed with him “her 
distress at Marie’s complete abandonment of affilia¬ 
tions with the Church, and her addiction to cocktail 
parties, craps, shooting dice at home, and smoking 
cigarettes all over the house, and that she had dis¬ 
cussed it with Marie on numerous occasions; also with 
Dr. Gunnell but without any results.” It is respect¬ 
fully submitted that a more prejudicial and improper 
statement than the foregoing could hardly have been 
injected into the case near its close (R. pp. 225-226). 
Some time thereafter on cross-examination caveatee 
developed from caveator as a witness that he had never 
seen his sister play craps or dice, and that the subject 
had not occurred in conversation between witness and 
his mother since 1905 (R. p. 251). 

Caveator in continuation of this rebuttal testimony, 
over appropriate objection and exception, testified that 
his mother in 1925 when he visited the Chevy Chase 


residence made statements in criticism of the jife that 
his sister lived. He said his call there was “Ithe dav 

i 

following” a birthday party which his sister had given 

for Colonel Brooke (R. p. 226). He said hisj mother 

told him that she had remained upstairs during most 

of the evening, that it was a late party and (hat she 

was alarmed late at night by the entrance of aty officer, 

a guest, in her bathroom, and that there were! a large 

number of cars in front of the house the next rporning 

left there by people who were unable to drij’e their 

cars awav because thev were under the influence of 
» * 

liquor. 

The harmful effect of this recital by the qaveator 
of what Mrs. Gunnell is said to have stated to )iim was 
partially dissipated on cross-examination by proof 
(which it took several pages of the record to develop) 
that caveator could not have arrived at Mrs. Brooke’s 
house so soon as the dav following Colonel Brooke’s 
birthday party (R. pp. 244-245), and that tht officer 
who had gone into the bathroom, which was jnext to 
Mrs. Gunnell’s room, was Colonel Frank Ruggles, a 
friend of the entire family, who was the caveator’s 
alternate at West Point and the son of a friend of 

i 

Dr. Gunnell (R. p. 245), and that Mrs. Gunnell herself 
took a cocktail with caveator at Tilden Hall yhen he 
visited her in 1930, served by his sister (R. p. 250), 
and that there was some talk that dav about the “fish 
house punch” which his mother had made for|Mark’s 
birthday party (R. p. 251). Nevertheless, it is re¬ 
spectfully submitted that the injection of testimony 
along this line (and there had been no prior testimony 
upon any such subject) for the first time in Rebuttal, 

and then bv wav of recital of what caveator had been 
* * 

told by his mother, was seriously prejudicial h n d was 
reversible error. 
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Caveator then bv wav of further rebuttal introduced 
a number of letters written by his mother to him, all, 
however, during the period of time from 1923 to 1927. 
When the first of these letters was offered, counsel 
for caveatee commented that the letters evidenced only 
the devotion of Mrs. Gunnell to her son, which had 
already been admitted (R. pp. 227-228). When it be¬ 
came apparent that a number of such letters were to 
be offered, objection was interposed on the ground 

that there was no evidence on the part of the caveatee 

L & 

of any trouble, difficulty, or transaction b^ing upon 
that period of the lifetime of these persons, and that 
the letters did not tend to rebut anvthing which the 
caveatee had undertaken to prove, but the letters were 
received and exception noted with regard to each of 
them (R. pp. 229-330, 231, 232, 234, 236, 238). 

In view of the course the testimony had already 
taken and the departures already made from the issue 
of undue influence exercised in January, 1914, and 
theretofore, the admission near the close of this case 
of letter after letter reiterating affection for caveator 
and interest in his family was in fact highly prejudicial 
to the caveatee. 

4. The Admission in Evidence of Opinions Which 

Might Have Been Based on Hearsay Without Proof 
of the Facts on Which They Were Based. 

The court below several times permitted opinion evi¬ 
dence in violation of what we understand to be the 
established rule applicable particularly to lay wit¬ 
nesses that an opinion may not be given in evidence 
without any showing having been made as to the facts 
upon which the opinion was based, and without any 
statement from the witness as to whether it was based 
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upon the conduct of the party observed by the witness 
or upon statements made to the witness by others. 

The most conspicuous example of this is in the testi¬ 
mony of Mrs. Carlisle (R. p. 103), who was permitted, 
in spite of appropriate objection and exception on be¬ 
half of caveatee, to answer the question put in the 
present tense to the effect that “in her opinibn Mrs. 
Brooke is of a domineering, arrogant and overbearing 
nature.” 

The importance of this testimony is that the court 
in charging the jury stated that caveator rested his 
case on it (R. p. 271). Only one other witness, and that 
one with very limited opportunities for observation 
(Mis. Wood), sustained this i-sue for caveator. 

In Raub v. Carpenter, 17 App. D. C. 505, this court 
had before it an assignment of error based upon the 
refusal of the court below’ to permit Dr. Heinecke to 
give his opinion as to the mental capacity of! the de¬ 
ceased. The witness had known the testator all of 
his life, and testified that on an occasion subsequent 
to the execution of the will, he had seen the testator 
laughing to himself and had seen him during a blizzard 
acting peculiarly about the snow’ in his yardj and he 
w’as present at an autopsy of the brain of the dieceased. 
The witness w’as asked w’hat his opinion w r a$ of the 
mental condition of the deceased from the deceased’s 

i 

condition of health, the disclosures of the autopsy and 
“from all that vou know r about him vourself.” This 
court said: 

“It is very clear to us that the objection was 
properly sustained. The question assumes that 
the witness knew* sufficient facts concerting the 
testator on wdiich to base an opinion that he was 
not of sane mind; and yet not a single fact is 
stated, and it appears even that there wa£ a posi¬ 
tive refusal on the part of the caveators to inter- 


i 
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rotate the witness as to anv such facts. And vet 
he is asked to give an opinion upon which he can 
not be cross-examined, and the value of which the 
jury would be wholly unable to estimate. The 
trivial circumstances about the blizzard and the 
testator’s being seen to laugh to himself at one 
time, were long subsequent to the time of the exe¬ 
cution both of the will and codicil; and even if 

t-hefv were in themselves wortliv of serious consid- 
, • • 

eration, it is difficult to see how they could throw 
any light on the mental condition of the testator 
in 1896, or even in 1898. The jury was entitled to 
have the facts on which the witness based his opin¬ 
ion, and they were refused. It would have been 
error to admit an expression of opinion by the 
witness under such circumstances. We think that 
the point was decided in the case of Taylor v. 
United States, 7 App. D. C. 27, 36. See, also, the 
case there cited of Insurance Oompanv v. Lathrop, 
111 U. S. 612.” 


This case was taken on writ of error to the Supreme 
Court of the United States where it is reported under 
title of Raub v. Carpenter, 187 U. S. 159, 47 L. Ed. 119. 
The judgment of the Court of Appeals was affirmed 
and on this point Chief Justice Fuller said (p. 161): 

“Clearly, the opinion of the witness from facts 
he did not disclose was inadmissible. If he knew 
anything about the deceased other than what he 
had stated, which aided him in arriving at a con¬ 
clusion, that knowledge should have been devel¬ 
oped. In that particular the question assumed 
the existence of facts for which there was no foun¬ 
dation in the evidence.” 

In Turner v. American Security & Trust Co., 29 App. 
D. C. 460, 467, this court said: 

“After the witness has stated such particulars 
as he can remember, the ordinary lay witness is 
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permitted to sum up the total remembered and 
unremembered impressions of the senses by stat¬ 
ing the opinion they produce.” 

I 

The decision of this court in this case was affirmed in 
Turner v. American Security & Trust Co., 213 U. S. 
257, 53 L. Ed. 788. | 

In Horton v. United States, 15 App. D. C. ^10, 324, 
this court said: 

I 

i 

i 

4 ‘The witness was a nephew of the defendant 
and confessedly not an expert. He was offiered to 
prove that he did not consider the prisoner in his 
right mind, and also that he had years ago received 
a severe blow on the back of the head wffich had 
rendered him unconscious for some hours. No 
facts or circumstances were stated or offered to be 
proved by the witness upon which his opjnion in 
respect of the prisoner’s mental condition had 
been founded, and the court upon objection ex¬ 
cluded the opinion, but let the fact of the rejceipt of 
the blow stand. 

“In this there was no error.” 


The local cases on this point almost uniformly cite 
Taylor v. United States, 7 App. D. C. 27; Conn. Mut. 
Life Ins. Co. v. Lathrop, 111 U. S. 612, 617; and 
Queenan v. Oklahoma , 190 U. S. 548. 

In the case last mentioned a conviction was affirmed. 
On the issue of insanity, a witness for the defense, a 
lawyer, was permitted to describe the appearance and 
conduct of the prisoner on the day before the | killing, 
and said that at that time he did not notice an}j differ¬ 
ence from that of prisoner’s usual demeanor, JSe was 
then asked if since the killing he had formed an Opinion 
as to the prisoner’s mental condition. This opinion he 
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was not allowed to state and this was alleged as error. 
Justice Holmes said: 


“It will be seen that the witness was allowed to 
sum up his impressions received at the time. The 
court said in terms that he might state anv condi- 
tion that existed or any impression that it made 
upon the witness's mind as to the prisoner’s con¬ 
dition. * * * But, as is pointed out in the case 
cited, it is impossible for a witness to reproduce 
all the minute details which he saw and heard, and 
most witnesses make but a meager and halting 
effort, therefore in this as in many other instances, 
after stating such particulars as he can remember, 
—generally, only the more striking facts,—an ordi¬ 
nary witness is permitted to sum up the total re¬ 
membered and unremembered impressions of the 
senses by stating the opinion which they produced. 
To allow less may deprive a party of important 
and valuable evidence that can be got at in no 
other way. But on the other hand, to allow more, 
to let a witness who is not an expert state an 
opinion upon sanity which lie lias formed after the 
event, when a case has arisen and become a matter 
of public discussion, must be justified, if at all, on 
other grounds. It is unnecessary to lay down the 
rule that it never can be done, for instance, when 
the opinion clearly appears to sum up a series of 
impressions received at different times.” 


The other witness who characterized Mrs. Brooke’s 

attitude toward caveator, Mrs. Wood, testified first as 

to a specific interview, which for all that appears, was 

her onlv interview with Mrs. Brooke at West Point in 
% 

1907 (R. pp. 115-116). She characterized Mrs. Brooke 
as ‘‘angry” and “very hostile” in this interview. If 
her testimonv is so limited, that is, if it amounts onlv 
to a statement as to what Mrs. Brooke’s manner was 
on this specific occasion (when she was displeased 
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about an inopportune call on her infant), jthen the 
testimony does not offend the rule against opinion tes¬ 
timony, and our objection on this ground (R. p. 116) 
was not well taken. However, her testimony so limited 
would not be proof of an attitude of hostility during 
the period of time in question, but only as to the inci¬ 
dents of one encounter when both parties appear to 
have been angry. Her later testimony (R. p. 117) 
undertake* to compare their “attitude” at Wed Point 
with that at Leavenworth, and is that they were much 
less friendly at Leavenworth, where they did not asso¬ 
ciate. It will be remembered that they were ait Leaven¬ 
worth in 1919, after the controversy or correspondence 
at Baguio in 1915. 

Caveator’s own testimony as to dominance of Mrs. 
Brooke with respect to her mother halts with respect 
to manifestations of it. See the record, pages 41 to 
43. . j 

5. The Admission of Evidence of Wealth o^ Caveatee 
and Prejudicial Suggestions by Caveator’s 
Counsel of False Issue of Wealth | 
and Social Position. 

In the course of the direct examination of the cavea¬ 
tor he was asked whether Mrs. Brooke ever made 
reference in conversation with him to he* financial 
condition in life. Objection was interposed by the 
caveatee on the ground that the testimony called for 
was irrelevant, the caveatee contending that if the tes¬ 
timony to be elicited should be to the effect that Mrs. 
Brooke needed money that might be argued a|s a motive 
to influence her mother to make a will in her favor, 
and if, on the other hand, the testimony should be that 
she was exceedingly well fixed, it might be argued that 
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she ought not to be asking her mother for any return 
for the years of care that she gave her, and the sug¬ 
gestion would be that she ought to divide the property 
with her brother, so that the matter sought to be 
brought out was irrelevant either wav the facts should 
turn out to be, but the court overruled the objection 
and an exception was noted and allowed (R. p. 44); 
and the caveator testified that Mrs. Brooke had made 
reference to her financial situation in February, 1930, 
and had spoken of a trust fund for her daughter Hal- 
lie and said that it “had not been touched, and that 
they had not touched the interest, and that with what 
Mrs. Brooke would leave her she would have a good 
sized sum." 

The court ruled that the financial condition of the 
daughter Hallie was not material, and that the objec¬ 
tion in that regard was well taken. The appellant’s 
position that in Mrs. Brook’es financial condition 
and what she might have had in February, 1930, and 
might expect to leave to her daughter, is immaterial to 
the issue of undue influence said to have been exercised 
in 1914 and could tend only to prejudice the jury. 

What was then admitted by the court, standing alone, 
might not, however, have assumed any particular im¬ 
portance in the trial if it had not been followed by per¬ 
sistent and recurring suggestions along the same line 
bv caveator’s counsel. 


Thus, in cross-examining Colonel Mark Brooke and 
referring to the daughter Hallie, caveator’s counsel 
asked, “She was a young lady in social life at that 
time?” Receiving an affirmative answer, caveator’s 
counsel asked “And Jamestown is a social resort?” 


The answer was that it was a summer resort (R. p. 
136). 
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Later in t-lie same cross-examination caveator’s 
counsel inquired how many servants the Brooke family 
kept at West Point, and the witness answered three, 
and that he paid for them. Counsel for the caveatee 
moved to strike out the testimony relating to tike num¬ 
ber of servants unless it should be later developed that 
it was material, and stated caveatee’s objection to this 
testimony and to prior inquiries by the caveator as to 
whether the witness was “ stopping at the Mayflower 
Hotel” upon the ground that they appeared tb be for 
the purpose of creating a prejudice on the grodnd that 
caveatee was wealthy. No ruling was made by the 
court at the time (R. p. 140). 

Cross-examining Miss Shepard, caveator’s counsel 
asked her whether she was a “social intimate” bf Mrs. 
Brooke, and brought out that Mrs. Brooke had a cot¬ 
tage at Jamestown, and asked, “I understand that you 
and Mrs. Broke did move in the same social circle 
here?” Again, concerning Jamestown, caveator’s 
counsel asked, “You came across Mrs. Brooke Socially 
up there in 1930?” and “She attended no parties, 
social parties, in 1930?” (R. p. 148). 

Cross-examining the same witness, caveatoHs coun¬ 
sel asked, “Did you attend any parties, formal .parties 
or otherwise, given by Mrs. Brooke at this Inn?j” The 
answer was “No.” Another question was, “Did you 
go to West Point for some special social function or 
other?” The answer was “No.” Caveator asked, 
“You go away habitually for the summer, to reports?” 
The answer was “Yes” (R. p. 149). ; 

Caveator’s counsel brought out that Mrs. IBrooke 
was staying, at the time of the trial, at the Mayflower 
Hotel and that witness had visited her there. 'Cavea¬ 
tor’s counsel asked, “In her rooms there?” (R. p. 150). 

In a brief cross-examination of Miss Harriett (Hal- 
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lie) Brooke, caveator’s counsel brought out that her 
father and mother, in addition to maintaining her, fur¬ 
nished her with money; that she usually goes away 
in the summer and they take care of the expenses at 
the summer resorts; and what estate she had of her 
own (R. p. 154). 

Crbss-examining Mrs. Hall, caveator’s counsel 
brought out that she and Mrs. Brooke went “socially 
in the same circle at Jamestown,” and that Mrs. Shep¬ 
ard had a cottage in Jamestown each year (R. p. 163). 
Cross-examining the same witness, counsel for cave¬ 
ator without any foundation for it in the witness’s an- 
swers, asked, “In these parties that you and Mrs. 
Brooke had given for each other or—whereupon 
caveattfe’s counsel interposed (see colloquy, R. p. 164). 

Cross-examining Mrs. Brooke, caveator’s counsel 
developed that two schools which she attended were 
private schools. He asked, “I assume that placed in 
the life that you were here, that you had a debut, a 
coming-out party” (R. p. 200). 

Caveator’s counsel inquired whether Mrs. Brooke 
did not comment adversely on Miss Sanger to the effect 
that she had no money. Mrs. Brooke’s testimony here 
was that Miss Sanger had a great deal more money 
than “we ever dreamed of having” (R. p. 203). 

Mrs. Brooke was cross-examined as to what estate • 
she had of her own, which appeared to be permitted 
by the ruling of the court first above mentioned as 
excepted to. Her testimony was that she had no estate 
of her own and had received only her $4000 legacy from 
her grandmother and $1000 from her uncle Walter. 
Cross-examining counsel brought out that her husband, 
Colonel Brooke, has the income from his mother’s prop¬ 
erty for life and then it goes to his daughter, and objec¬ 
tion was interposed and sustained to testimony with re- 
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gard to tlie financial means of the husband and daughter 
Cross-examining counsel brought out that her daugh¬ 
ter Hallie had gone to Europe from October until 
April; she was questioned as to how expensive the trip 
was. She was interrogated as to whether shb did not 
go away every summer for the summer and as to the 
resorts at which she spent her summers (R.j p. 217). 

And thereupon counsel for caveatee pressed the ob¬ 
jections he had made against the line of caveator’s 
counsel’s examination as being calculated only to prej¬ 
udice the jury and say, “I cannot stop a tendency of 
an examination by appropriate objections. The one 
thing I can do is to move to strike it, and if, in view 
* of what counsel has already done, in the remdte possi¬ 
bility of an adverse verdict in this case, I will make 
it a ground for a motion for a new trial, on the ground 
that there has been imported into this case^ against 
your Honor’s ruling, evidence of comparative wealth” 
(R. p. 218). | . 

Thereafter cross-examining counsel brought out 
from her, as he already had from preceding witnesses, 
that Mrs. Brooke was stopping at the Mayflower Hotel 
at the time of the trial (R. p. 220). 

Possibly the more prejudicial of the questions asked 
bv caveator’s counsel of Mrs. Brooke was, “Mav I ask 
vou if vou do not remember that you criticized Mrs. 
McLaughlin to your brother on various grounds, one 
of them being that her sister had married a Jew? Do 
you remember that?” We feel at liberty!to state, 
though it does not appear in the record, that there 
were two Jews on the jury. Mrs. Brooke Answered 
that “I never heard of it until this moment from your 
lips. I neither knew her maiden name nor her sister. 
I met her casually at Casab’s at West Point I never 
sided with my brother or my mother.” This question 
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might be defended as not being intended merely to 
raise a prejudice if it had been preceded or followed 
by any testimony from caveator or from any other 
source that Mrs. Brooke had made such a criticism; but 
it was not. It stands as an unfounded and unwar¬ 
ranted prejudicial suggestion by counsel (R. p. 203). 

6. The Exclusion of Evidence That Caveator Had Mar¬ 
ried a Divorcee as Bearing Upon Caveatee’s 
Relations With Caveator. 

The facts bearing upon this exception have been 
stated (supra, p. 2S et seq). 

Up to a period within four months of caveator’s 
marriage to Mrs. Hunt he had continued to seek to 
overcome his mother’s objections to his marriage to 
another woman who was divorced. The fact, assum¬ 
ing that it was a fact, that Mrs. Hunt was divorced, 
and that her husband was still living, which might be 
inferred from caveator’s letter to his mother of April 
10, 1915 (R. p. 93), would certainly be material to in¬ 
dignation which Mrs. Brooke in loyalty to her mother 
might feel at his having married Mrs. Hunt without 
notice to his mother, and would bear upon the reason¬ 
ableness of his contention that he had attempted to 
notify his mother. It would bear upon the question 

whether it evidenced anv settled hostilitv to the cavea- 

•> * 

tor for Mrs. Brooke to hesitate about receiving Mrs. 
Hunt as her sister until her mother had received her 
as a daughter. The court freely admitted evidence of 
friction and controversy which arose between caveatee 
and caveator subsequent to the will and which admit¬ 
tedly had to do with Mrs. Brooke’s attitude toward 
caveator’s wife. Yet the court excluded inquiry as to 
whether Mrs. Hunt was a divorcee. Appropriate prof¬ 
fer of proof was made, exception was duly noted and 
allowed (R-. p. 56-57). 
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7. The Refusal to Strike Out Testimony of the Witness 
Kertz on Motion Made After Cross- 
examination. 

i 

s 

The appellant’s contention that the testimony as to 
burial expenses elicited from the witness Kettz was 
error because the instances w^ere remote in tiine and 
had no logical relevancy to the bsue, as has already 
been mentioned under Point 2 above. 

When caveatee’s counsel interrogated Kertz as to 
additional disbursements made by Mrs. Brookei, in or¬ 
der to show that the bills offered in evidence were not 
the total funeral expenses, the caveatee taking the po¬ 
sition that the caveator had either proved nothing or 
how little was spent, the court indicated that itj would 
require caveatee to make said witness her own wit¬ 
ness; whereupon caveatee inquired directly whether 
the bills which had been produced at caveator’s request 
represented the entire funeral expense. Cavealtor ob¬ 
jected upon the ground that this was beyond thb scope 
of the direct examination. The objection w T ^ts sus¬ 
tained and exception was duly allowed and in connec¬ 
tion with the said objection an exception and motion 

to strike out the testimonv of this witness was bonsid- 

• ! 

ered made and overruled (R. p. 106-107). 

Entirely aside from the irrelevancy to the i$sue of 
undue influence claimed to have been exercised 16 
years before Mrs. Gunnell died, appellant submits that 
it w’as error to permit expenditures to be shown |as evi¬ 
dence, contended to prove lack of respect and indiffer¬ 
ence, without proof that the amount so proved tb have 
been expended was the total amount. 

I 

i 

i 
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8. The Errors Committed in Acting Upon Prayers for 
Instructions and in Charging the Jury. 

The caveatee’s (defendant’s) second prayer was in 
effect a renewal of caveatee’s motion for a directed 
verdict and has already been discussed. 

The caveatee’s third prayer sought to have the 

i 

court instruct the jury that the recital in the will “of 
large sums of money and assistance given by me 
to my son Joseph F. Barnes during my life time” need 
not be proven to be true in fact; and that in so far as 
any issue arose concerning this recital, the burden was 
on caveator to establish that it was untrue (R. p- 
259). 

As appears from the statement portion of this brief 
much of the evidence taken before the jury related to 
the financial advances which had been made to Colonel 
Barnes. It is respectfully submitted that this issue 
was of sufficient importance to require that the jury 
be instructed as to the legal relevancy of this evidence. 
See St ant v. American Security £ Trust Co., 23 App. 
I). C. 25, 30, quoted supra , under the first point of this 
argument. 

Nevertheless, the requested instruction was refused 
(R. p. 259) and its subject matter was not dealt with 
at all in the charge of the court to the jury (R. pp. 262 
ef seep). At the conclusion of the charge the excep¬ 
tions arising upon the refused prayers were renewed 
(R. p. 274). 

The caveatee submitted as a definition of undue in- 

i 

fiuence defendant’s prayer number 5. This prayer, it 
is respectfully submitted, is an approved and author¬ 
itative definition of undue influence. It is quoted 
almost verbatim fiom the opinion of the Supreme 
Court in Mackall v. Mackall, 135 U. S. 167, 172, 34 L. 
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Ed. 84, 86, where it appears as quoted from a decision 
there relied upon: 

“Undue influence must destroy free agency. It 
is well settled that in order to avoid a will j on the 
ground of undue influence, it must appear that 
the testator’s free agency was destroyed, and that 
his will was overborne by excessive importunity, 
imposition or fraud, so that the will does |not, in 
fact, express his wishes as to the disposition of 
his property, but those of the persons exercising 
influence.” 

The identical definition appears upon the authority 
of the Mackall case in Estate of Allan MacLane, 21 
D. C. 554, 558, a general term decision by Chief Jus¬ 
tice Bingham. 

Instead of this prayer of caveatee, however, the 
court below granted caveator’s prayer number 2 as a 
definition of undue influence (R. pp. 257-258)i Spe¬ 
cific objection was made to the granting of this prayer 
by the caveatee upon the ground that to define as undue 
influence “any means employed” upon the decedent 
which “induced her to do what she otherwise would 
not have done” is to include as undue influence mat¬ 
ters which would not amount to it in law; but said 
prayer was nevertheless granted and an exception duly 
noted and allowed. 

When Justice Siddons came to this points in his 
charge he stated that he appreciated what caveator’s 
counsel had said in his summing up argument of the 
difficulty of defining undue influence. The court then 
proceeded towards a definition and finally read to the 
jury caveator’s prayer number 2 to which we haid made 
the above objection (R. pp. 267-268). I 

We appreciate the fact that peculiar difficulties in¬ 
here in the present case and in all cases where there 
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is no evidence of undue influence to formulate a defi¬ 
nition which shall apply to the facts of the case, but to 
do so in terms which might mislead the jury, and to 

refuse to do so in terms sanctioned bv the authorities 

* 

we have quoted, we respectfully submit, was to com¬ 
mit reversible error. 

On this same point we cited to the court below Con¬ 
ley v. Nailor, 118 U. S. 127, 134, 30 L. Ed. 115. 

And it is respectfully submitted that defendant’s 
prayers numbers 7 and 8 (R. pp. 260-261) are sound 
in law and applicable to the facts of the present case 
if it be assumed that the case was proper to be left 
to the jury at all. 

Though the ground of the defendant’s 10th prayer 
(unnumbered as it appears in Record page 261) is as¬ 
signed as error, it appears that the court covered this 
subject matter in its charge to the jury (R. p. 271). 

CONCLUSION 

It i6 respectfully submitted that the judgment of the 
court below denying probate to the will of Harriet P. 
Gunnell should, because of the errors assigned, be re¬ 
versed. 


C. F. R. Ogilby, 
Paul E. Lesh, 
Attorneys for Appellant . 


Peelle, Ogilby & Lesh, 

Of Counsel. 


January 20, 1932. 
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3n the (Enurt of Appeals 

OF THE DISTRICT OF COLUMBIA 

I 

October Term, 1931 

I 

i 

No. 5553 

I 

MARY F. BROOKE, APPELLANT], 

vs. 

JOSEPH F. BARNES. 

i 

i 

| 

- i 

BRIEF FOR APPELLEE. 

I ! 

STATEMENT j 

Testatrix, Mrs. Gunnell, mother of the two contending 
parties here, her only children, died, aged 83, August 22, 
1930, at Jamestown, Rhode Island, a summer resort 
where the Brooke family (appellant, Colonel Brooke, 
and their daughter) and the mother were spending the 
summer. The Friday she died appellee was, aS his sister 
knew, on a transport coming home from his istation in 
the Canal Zone, having sailed the Wednesday before. 
He arrived in New York on the morning of Wednesday 
following his mother’s death to find that, at his sister's 
directions, his mother’s body had been brought here to 
Washington on Sundav and buried on Mondav without 
awaiting the arrival of the son between whom and his 
mother there existed throughout every hour of their 
lives a bond of tenderest and deepest affedtion. He 
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never knew of his mother’s will until a few days after 
arriving in New York when his sister mailed him a copy 
with a paper prepared for his signature waiving his right 
to contest the will. 

The will gives to the daughter all of an estate of some 
$65,000, except $100 given to the son, and assigns 
“reasons’ 7 for such gross inequality. The will, omitting 
the formal beginning and ending, is as follows: 

“Because of large sums of money and assistance 
given by me to my son Joseph F. Barnes during 
my lifetime, and because of the further fact that 
he is now in receipt of a competent income as an 
officer in the United States Army, 1 make no 
provision for him in this my last will and 
testament other than the sum of One hundred 
dollars, which I direct shall be paid to him by my 
executrix, hereinafter named. 

“After the payment of my just debts and 
funeral expenses and the above legacy to my son, 
I give, devise and bequeath to my beloved 
daughter, Alary F. Brooke, born Barnes, in con¬ 
sideration of her love and care, through years of 
devotion for myself and my husband, all the rest 
and residue of my property and estate, of what¬ 
soever kind or nature and wheresoever the same 
may be situated, and of which I shall die seized 
and possessed or in any manner entitled to, in 
fee simple absolutely. 

“I hereby nominate, constitute and appoint 
my said daughter, Alary F. Brooke, to be the 
executrix of this my last will and testament, and 
request that she shall not be required to give any 
bond as such executrix, other than for the pay¬ 
ment of debts.” 

This will, after a trial that lasted 3 trial weeks, was 
found void by the Court below upon the verdict of a 
jury that it was procured by the undue influence of Airs. 
Brooke. As seen, the three “reasons” assigned to justify 
or explain this unnatural discrimination between these 
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two children are (1) the large sums advanced jto Colonel 
Barnes, (2) that he already had a competent! income in 
his Army salary, (3) the love and care given testatrix 
’and her husband by Mrs. Brooke. The first' two were, 
in effect, abandoned at the trial, where appellant’s 
contention was, from first to last, that her mother’s 
real reason for cutting off Colonel Barnes wasj the shame 
and disgrace and humiliation she felt by reason of his 
failure to pay his indebtedness to testatrix’ husband. 


The evidence necessarily took a wide range ajnd covered 
a long period of time. It showed a long coUrse of sur¬ 
reptitious and scheming conduct on the part of appellant 
born out of her own greed and aided by her malice 
toward her brother, conduct which was designed to have 
such controlling effect upon the mother’s mine} as to lead, 
as it did lead, to the results which appellant desired: 


she got all of the §65,000 except the §100 her brother 


got. The two principal witnesses were the parties 
themselves. If Colonel Barnes told the tiruth, Mrs. 


Brooke, except for the admissions wrung from her which 
were inconsistent with her denials of guilt, could not have 
told the truth. The jury believed Colonel Barnes. 
They did not believe Mrs. Brooke. They believed that 
she testified falsely: they credited only so much of her 
testimony as indicated her guilt. 

The testimonv does reveal, as between this sifter and 
her brother, what the judge moderately described as 
“a sad and unhappy history” beginning avfay back in 
their early childhood and lasting throughout jail the after 
years. It reveals the sister’s deep-seated, life-long 
animositv to her brother, an animosity which she dis- 
played on every possible occasion, which caused her to 
repel contemptuously all his many overture^ and mani¬ 
festations of brotherly affection, and which inflicted 
itself with scorn and ostracism upon his innocent wife 
and children. It reveals her “domineering, arrogant, 
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and overbearing nature/’ her exaggerated self-esteem, 
her avarice and greed. It reveals that she had every 
opportunity, opportunities which she herself made, to 
dominate her mother. From her marriage in 1906 till 
her mother's death in 1930, appellant though having an 

Armv husband and a child, lived almost constantlv in, 

%/ / %/ 

or in easy touch with, her mother's home till it was sold 
in 1925 (R. 169, 171, 181, 183-186), and thereupon 
appellant had her aged mother, who was then 78 years of 
age and who had an income amply sufficient to maintain 


was accustomed, leave this citv, which was 


the center of her life and every sentiment, the city in 
which she and her forbears were born and which she had 


never left* to take up ambulatory Army life and go and 
live with her at her husband's several stations in the 


Far South (R. 35. 135. 165-166. 186-188, 235). Mrs. 
Brooke with her familv lived almost continuouslv, vear 
upon vear for nearlv all the vears, in. or in easv com- 
munication with, the Gunnell home; she lived in her 


mother’s house before the will was made: she was living 
there when the will was made; she lived with her mother 


or her mother with her (whichever is preferred) till the 
day her mother died. 

As for Colonel Barnes, from the day he left for West 
Point in 1896 till his mother’s death he saw little of his 


home and mother. After graduating into the Regular 
Armv he took everv opportunitv permitted by the exi- 
gencies of an unusuallv active militarv career to visit his 
mother, but the occasions were necessarily rare. Of the 
29 years of active service between his graduation and 
his mother’s death, less than three were spent here 
(General Staff, 1920-1923); about twelve were spent at 
stations in the far West; about ten in foreign lands. And 
of those ten spent in foreign lands four and a half were 
spent in the field—facing the enemy with gallantry and 
exceptional distinction: Moro Insurrections, China Ex- 
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pedition, renowned Second Division of Regulars in 
France. (R. 29-31, 113.) His distinguished service 
brought from the President the award of| the Dis¬ 
tinguished Service Medal as authorized by the Congress, 
and from its beginning to his mother’s death his brilliant 
military career added pride to the deep affection of his 
Service mother (R. 31-32, 110). So, her son whs not here 
when his mother’s will was made and its existence was 
never made known to him till, invited by his sister to 
sign away his right to contest it, he was thus | advised of 
it after his mother’s death (R. 30, 40, 100, 252). 

Appellant availed herself throughout all the years of 
the opportunities she had made. She succeeded. It 
was her views the will expressed. A year or so before it 
was made she said she thought her brother had had 
enough from the family (R. 217); at the time it was 
made she thought it was perfectly natural that! she should 
have everything and her brother nothing (R[ 211), and 
after it was made she said it was she who had fixed it 
to cut him off (R. 39-40, 120-122). According to her 
testimony she had, as early as 1901, so insinuated her¬ 
self into her mother’s affairs relating to Her brother 
that even her brother's love letters were “r^ad" to her 
by her mother while he lay desperately ill (R. 203); 
his courtships and the young ladies to whom he paid 
court her mother discussed with her (R. 37-38, 170, 203); 
she criticised the young ladies with whom hfe went and 
whom his mother did not know and his mother was 
influenced to voice the same criticisms (R. 37f38, 56-57); 
her mother gave to her to “read” all the letters written 
by her brother to his mother (R. 167, 17ll, 1S5, 201, 
204, 205): the letters that passed between mother and 
son in 1911-1913, the only letters of all tlfe years of 
correspondence between them that indicated |any lack of 
understanding between them, the letters upon which 
appellant based her defense, the letters she selected out 


i 
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of hundreds of others from Colonel Barnes to his mother 
and saved a score of years for the purpose - these letters 
and her mother's replies to them were discussed with 
her (R. 205, 206, 217); copies of the mother’s replies 
were made and shown to her (R. 172. 205), and these 
letters and the copy replies were given to her by her 
mother for safe-keeping and for her defense and were 
produced labeled “For Marie in case Roy makes trouble 
for her after my death" (R. 171-172); telegraphic re¬ 
quests made by her brother of her uncle for financial aid 

also found their wav to her mother and from her mother 

%/ 

to her (R. 190-198) ; like requests made of her and her 
husband, : after being contemptuously disregarded by 
them, were also turned over to her mother. She was thus 
in a position at a time shortly before the will was made, 
to impose herself on her mother’s mind, conduct and 
correspondence, to her own advantage and her brother’s 
injury. 

She exerted herself to have her mother see, as she 
pretended to see, that the mother’s gift of 8500 given, as 
parents customarily give their graduating sons, for his 
Army equipment, was a “loan" which a derelict son had 
not yet paid when the will was made (R. 167, 178, 200- 
201, 213) to have the mother believe, as she pretended 
to believe, that the 8250 the mother had loaned to the 
son was an impoverishing sum (R. 213), and to have her 
mother feel, as she pretended to feel, that the brother 
had forfeited the right to be regarded as an object of her 
bounty by his failure to pay the debt he owed to “father” 
Gunnell, money which Dr. Gunnell had willingly loaned 
him, and repayment of which Dr. Gunnell, when it was 
offered to him in 1912, had generously declined for fear 
it would embarrass Colonel Barnes (R. 55-57, 59, 213, 
217). It was her fixed view, in 1912, that Colonel 
Barnes had had from his mother all the money he was 
entitled to, and she herself would not lend him any 
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because “she thought he had enough from the family.” 
(R. 217.) | 

In 1913, not long before the will was executed, appel¬ 
lant gained control of her mother’s bank account and 
custody of her private papers. She was admitted by her 
mother “jointly” to her mother’s and Dr. j Gunnell’s 
joint bank account at the National Metropolitan Bank, 
and after Dr. Gunnell’s death in 1922 Appellant’s 
daughter was also “jointly" admitted to this account. 
It was a strange “joint” account. Into it her mother 
(as did Dr. Gunnell while living) put her all, but appel¬ 
lant and her family put not one penny. Appellant and 
her husband kept their funds in another bank;. But she 
checked upon this “joint” account and apparently did 
most of the checking. This “joint" account; continued 
until the mother’s death after which appellant con¬ 
tinued to check upon it for her personal use (1^. 207-210, 
212 , 221 ). | 

At or about the same time, in 1913, appellant was also 
admitted by her mother to “joint" ownership and control 
of the safe deposit box jointly held by her njxother and 
Dr. Gunnell, at the same bank, in which lopk-box the 
mother and Dr. Gunnell kept their private papers. 
This “joint" lock-box arrangement also continued until 
the mother’s death, when it came, if it had hot always 
been, under appellant’s sole control. Mrs. Gunnell and 

i 

her husband kept all their private papers,; securities, 
etc., in that “joint” lock-box. But appellant and her 
family did not keep theirs there. They kept their private 
papers in a lock-box of their own elsewhere, i It was to 
this box that appellant says she and her mother took the 
will and deposited it the day after it was exePuted. The 
letters, telegrams, etc., which appellant relied on at the 
trial to exculpate her from the charge of j undue in¬ 
fluence and which had been kept all the year’s for “just 
such a need as this”—to use her own words at the 
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trial (R. 217)—, were not kept in this ‘“joint” lock-box; 
they were kept in the Gunnell home and later in the 
Brooke’s lock-box in another bank (R. 207-208, 212-213). 

Colonel Brooke received orders for Philippine service 
in the summer of 1914. Appellant went with him. 
Having had no foreign service since 1900, he had been 
“rather expecting it” (R. 139). He was on duty here in 
Washington living with his wife and daughter in the 
Gunnell home until they left Washington for the first of 
October transport. The will was executed January 17, 
1914. Appellant testified that two or three days before 
the will was executed her mother discussed the will with 
her and told her she was going to leave all she had to her; 
she knew when Mr. Linkins came to receive the instruc¬ 
tions about the will; she was in the house and knew when 
the mother executed it and when the Linkins came to 
witness it: after her mother “had signed the will,” she 
read it to appellant, and, “after its execution,” her 
mother handed it to her: when her husband returned to 
the Gunnell home the evening of the day the will was 
executed, she told him about the will and told him that 
her mother had given her all her property; within two 
davs thereafter she and her mother went to the bank 
and deposited the will in the “joint” safe deposit box: 
she saw it there every time she visited the box “to cut 
coupons” and so forth, and, according to her testimony, 
the will remained there until the day after her mother’s 
funeral when she took it out and turned it over to her 
attorneys (R. 141-142, 210-211, 212-213). 

Colonel Barnes was married Februarv 12, 1914 

%/ 

(R. 92). (Again the date of the will, January 17, 1914, 
is called to mind.) Because of the receipt of sudden 
orders for a change of station to an isolated post which 
betokened orders for the Philippines, he was married 
hastily and privately at the bride’s home at St. Joseph, 
Aiissouri, and went immediatelv on a three-dav honev- 
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moon to Denver (R. 92-93); while there he wrote and 
posted to his mother a letter telling her of hisj marriage 
and the reasons f or the haste (R. 39, 92-94, 1120): the 
marriage was also carried by the current Service journals 
(R. 94, 176). lie wrote his mother again as he boarded 
the transport at San Francisco (R. 38, 93. 1120). His 
sister was at his mother’s home. He received no reply 
to these letters nor to any subsequent letter to his mother 
until after his sister had also left the mother's! home for 
the Philippines. Then his mother began to answer his 
letters replying to them with affection and Saying she 
had never received his letters telling her of his marriage 
(R. 39. 41). Appellant testified that her! brother’s 
failure to tell her mother of his marriage and hejr mother’s 
having to learn of it from outside sources, whjich appel¬ 
lant discussed with her mother, caused her mojther great 
shock and stress of mind (R. 176, 178-179,| 201-202). 
Appellee accused appellant of intercepting these letters 
and also of spreading scandalous gossip about his wife 
(R. 39, 177). ! 

Appellant “did not know nor care to know lieij ( brother’s 

wife)” (R. 177) and testified that her mother would not see 

her (R. 182); but when appellee first came to Washington 

on duty in 1920, and his mother first had an opportunity 

to meet appellee’s wife, testatrix expressed a desire to 

meet both her and her children (R. 96). And in all her 

correspondence with appellee after he left Washington, 

his mother expressed a yearning desire to see! and know 

his wife (R. 230-239). The sister while statjoned with 

them in the Philippines and at Leavenworth made 

“no social contact” with her brother’s familvland never 

%/ 

heard his wife speak until at the trial (R. 177, 182, 189). 

The record contains abundant evidence of (imposition 
upon the part of appellant, whereby she influenced her 
mother to feel dependent upon her and her fainily. The 
facts of record tend to show that the Bro<j>ke family 
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needed Mrs. Gunnell more than she needed them and 
that thev used her and her income to their financial 
advantage. While Mrs. Brooke’s husband was an 
officer of junior rank with small salary, the Brooke 
family shared the mother’s spacious home, well-appointed 
and well-staffed with servants (R. 141). Accompanied 
by testatrix, they regularly attended resorts in summer: 
from 1913 on, appellant had use of her mother’s “joint’’ 
account (R. 208-209). The account is in evidence for 
the calendar year 1930 (R. 254). (Mrs. Gunnell died 
August 22). Her mother was attended bv a Xavv 
doctor without charge (R. 210): the doctor's bill at 
Jamestown appellant described as very moderate (R. 
210); the funeral was inexpensive (R. 105-100). The 
account for that year runs up to October and shows with¬ 
drawals from January to October amounting to 
S6,112.40. The checks with possibly one or two excep¬ 
tions were all drawn by Mrs. Brooke (R. 209). 

The record shows a hasty, inexpensive and unceremon¬ 
ious burial (R. 105-106, 135-130). Mrs. Gunnell had 
lived here from birth and here were her relatives and 
friends. She was a religious woman. Her church was a 
controlling influence in her life (R. 35, 204). She was a 
life-long and devout communicant of St. John’s Episcopal 
Church in this city, where she had a pew. as her husband 
also had had. Her letters to Colonel Barnes written 
after she went South with the Brookes show how she 
misses St. John’s (R. 233). Her husband was buried 


from St. John's (R. 100). Mrs. Gunnell's bodv reached 
here Sunday and was buried Monday from an un¬ 
consecrated commercial undertaking establishment (R. 
108-109). The assistant rector at St. John’s, Colonel 


and Afrs. Brooke, and four hired “professional bearers” 


furnished by the undertaking establishment, constituted 


the cortege to and at the grave (R. 109). The reasons 


appellant gave to Colonel Barnes for not delaying the 
funeral until he would arrive on Wednesday or at latest 
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Thursday were (1) that her husband could Remain no 
longer with her because his leave was up and (2) that 
her daughter, Hallie, (a young lady, Mrs. (Gunnell's 
only grand-child, who had not come on to the funeral) 
was “alone at Jamestown” where they were ■ spending 
the summer (R. 45). The statement thaf Colonel 
Brooke's leave was up was a falsehood: he hajd at that 
time in his pocket an order for 10 days additional leave 
beyond August 27 or 28, and he was entitled to three 
months leave with full pay (R. 222). Hallie was alone 
at Jamestown by her and appellant's choice (R. 136). 


APPELLANT’S ASSIGNMENTS OF ERROR 

By numbers the assignments are 20, and, bjy duplici¬ 
tousness, many more. Many of them are so general, 
vague and indefinite as to make diligent consideration 
difficult if not impossible: some are wholly inapplicable 
to the case: some are unsupported by the record; and 
nearly all have been restated and extended by Appellant's 
Brief still further into the realm of impropriety. For 
example: Error 15, of which considerable is |made, as 
assigned is confined to questioning the admissibility of 
evidence of the “comparative wealth" of the parties; 
in the Brief's black letter heading (Brief, p.j 53) it is 
extended to the “false issue of wealth and sdcial posi¬ 
tion ” of appellant: and in the body of the argument it is 
still further extended to include “the more prejudicial" 
question about the Jew! (Brief, p. 57.) So, though no 
objection was made and no exception (taken at 
the trial as to this question and answer and np showing 
is contained in the record that the panel contained any 
Jews—or, as to that, that it contained Irishmen who 
might be thought to have been prejudiced against 
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appellee by appellant's showing that after the will was 
made he married a divorced woman—appellant's counsel 
nevertheless argue to this court that the question was 
prejudicial error, saying “We feel at liberty to state, 
though it does not appear in the record, that there were 
two Jews on the jury." The example is indicative of 
appellant’s methods of claiming error, methods which 
not only impose an improper and undue burden on ap¬ 
pellee's counsel but must fail to aid in the enlightment 
of this court. For both reasons, we believe such liberties 
with record and court ought not to be permitted. 

We think the first assignment presents the only ques¬ 
tion to which this court can be expected to give more 
than passing consideration and it is to this assignment 
we shall later address our argument. We shall undertake 
to make but a brief disposition of all the other errors 
assigned (2-20). We adopt this summary disposition 
not only because we believe the many errors assigned 
merit nothing more but because the Supreme Court of 
the United States has recently spoken pertinently on 
this subject. United Staten vs. Trenton Potteries Co., 
273 U. S. 392, 404, 71 L. Ed. 700, 70S: 




The alleged errors in receiving and excluding 
evidence were rightlv described bv the court 
below as minor points. The trial la>ted four 
and one-half weeks. A great mass of evidence 
was taken and wide range of inquiry covered. 
In such a case a new trial is not lightly to be ordered 
on grounds of technical errors in ruling on the 
admissibility of evidence which do not affect matters 
of substance .” (Italics ours.) 


Similarly, the trial of the case now under consideration 
lasted three trial weeks and a great mass of evidence 
was taken and a wide range of inquiry covered due to the 
peculiar nature of the issue of undue influence. 
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Appellant’s assignments do seem seriously to question 
the admissibility of evidence as to the dominating 
character, hostility, personal attitude, etc., of appellant 
as testified to by witnesses who knew her j intimately 
without first having qualified witnesses by j testimony 
of specific incidents. The cases cited by appellant, in¬ 
stead of sustaining, refute that eontentioii. Those 
cases have to do with lay opinion on the (jiuestion of 
sanity or insanity and, even upon that, require no such 
qualification. Appellant’s counsel cite Turner\ vs. Ameri¬ 
can Security and Trust Co., 213 U. S. 257, asjsupporting 
them, whereas it completely refutes them. We beg to 
quote what that court said, its latest expression, as to 
lay testimony on questions of insanity: 

“Ordinarily, and perhaps necessarily, the wit- 
nc s, in testifying to his opportunities for 
observation and his actual observation, relates 
more or less fully the instances of his conversa¬ 
tion or dealings with the person whose mental 
capacity is under consideration, and it is, of 
course, competent, either upon diredt or cross- 
examination, to elicit those instances in detail. 

“The order of the evidence must be left to the 
discretion of the trial judge: but, whdn sufficient 
appears to convince the trial judgh that the 
witness has had an opportunity for adequate 
observation of the person’s mental cajpacity, and 
has actually observed it, then the judge may 
permit him to testify to his opiniorj . . . 

“AN e are asked to review that j discretion. 

. . . We have no hesitation in declining to do 

this. Xo general rule can well be framed which 
will govern all cases and an attempt! to do that 
would multiply exceptions and new trials. The 
responsibility for the exercise of the judicial 
power of determining whether a given jwitness has 
the qualifications which will permit him, to the 
profit of the jury to state his opinion upon an 


I 
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issue of this kind, may best be left with the judge 
presiding at the trial, who has a comprehensive 
view of the issues and of all the evidence, and the 
witness himself before his face." 


We now take up the assignments (2-20), not as they 
are recast in appellant's brief, where rewriting has made 
them difficult to follow, but as they stand numbered in 
the record: 

2. So far as applicable, is substantially identical with 
and covered by 1. 

3. Duplicitously complains of the refusal of appellant’s 
3rd, 5th, 7th and 8th prayers. 


(1) 'Appellant’s 3rd prayer (R. 259) gives undue 
prominence to a single circumstance and so far as it 
is valid it is amplv covered bv the general charge 
(R. 273). 

(2) (a) Appellant’s 5th prayer (R. 2(30) enume¬ 
rates certain specific means of accomplishing undue 
influence and it attempts to confine the means to those 


specified. The authority relied on, Mackall vs. Mackall , 
135 U. S. 1(37, 172 , 34 L. Ed. 84, 8(3, if applicable to this 


case, Of course makes no such attempt but, after 
mentioning certain characteristic means, adds “or 
something of that nature must appear.” See this 
case 135 U. S. at page 173; 34 L. Ed. at page 87. 

(b) Further, this prayer was covered by appel¬ 
lant’s 4th prayer which was granted. (R. 268.) 
The prayer granted states the point more accurately, 
and equally favorably to appellant, probably more 
favorably than the law requires. 

(c) Indeed, the applicable rule is more ac¬ 
curately stated in appellee's 2nd prayer, which the 
trial judge granted (R. 268). 

(d) Finally, the applicable rule was also stated 
as strongly and as favorably to appellant as the 
law could permit by the trial judge in his general 


charge (R. 2(37). 

(3) 1 Appellant’s 7th prayer (R. 260) is practically 
abandoned, being but weakly supported by her in 
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his brief on page 62. It is vague and indefinite, dealing 
with “motives"' and “opinions’" of the testatrix, in¬ 
stead of her will. Moreover, the trial ju(jlge in his 
general charge covered the proper point of this re¬ 
jected praver in the strongest possible language (R. 
265). * | 

(4) Appellant’s 8th prayer (R. 261) likewise is 
practically abandoned, being but weakly supported in 
her Brief on page 62. It is vague to the poipt of being 
meaningless. The instruction probably intended is 
amply covered by appellant’s 9th prayer which was 
granted (R. 272), and by the judge’s general charge 
(R. 272). 


4. In effect abandoned. While relied on at first in 
appellant’s brief (p. 38), in the very last paragraph 
(p. 62) it is stated, as is true, “that the cou^t covered 
this subject in its charge to the jury” (R. 271). 

5. Infirm, as is conclusively shown in appellant’s 

brief, page 61, where it proceeds to extract alfew words 
from a sound rule of law and then offers criticism of 
those words (R. 257-258). j 

6. Practically abandoned as, indeed, it had to be in 
view of its offensive generality. 

7. In substance a repetition of 3 and 5. The judge in 
his general charge defined undue influence with as great 
clarity as established law permits and with as great 
understanding as is easily grasped by the ! lay mind. 
(R. 267). Indeed, as has frequently been said, undue 
influence, like fraud, cannot be accurately defined and 
attempt to do so would point out the path of evasion. 
Appellant’s brief (pp. 61-62) shows that, while 7 com¬ 
plains in part of the judge’s definition of undue influence, 
the argument runs wholly to the substance pf 3 and 5. 

8. In substance a repetition of 3. 

9. Duplicitous: the first point is met bv abundant 
evidence (R. 41, 103, 118); the second is hpparenth 7 
abandoned. 
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10. Not specific enough for consideration. In any 
event, it is apparently covered by 1 and 2. 

11. Abandoned, and properly so in view of its 
offensive generality. 

12. Vague and indefinite and apparently covered by 
9. It is not open to serious question that a witness long 
acquainted with appellant is competent to testify as to 
her dominating personality or character without first 
being required to state specific facts and incidents as 
‘‘foundations” for the characterization. 

13. Not specific. In any event it is met by the 
established rule that these incidents complained about, 
however remote in point of time, were not remote in 
probative relation and connection. Pillow vs. Shields , 


46 App. D. ('. 4S7. 

14. Too vague and general to admit of consideration. 

15. Evidence of “comparative wealth” is generally 
admissible, and is especially admissible in this case 
where the will assigns as a reason for giving all to the 
daughter and a trifle to the son that the latter has a 
“competent income.” 

16. Attributes to the trial judge reasons for his ruling 
which the record does not sustain: and, moreover, any 
possible prejudice was cured. Very early in the trial 
appellant's counsel injected the question of appellee’s 
marrying a divorced woman by asking him on cross- 
examination, “The lady whom you did marry was a 
divorcee was she not?” (R. 56.) Appellant’s counsel 
admitted the marriage took place after the will had been 
made (R. 56). The question was objectionable at this 
stage and probably was so at any time. However, 
appellant thereafter was permitted to establish that 
appellee's marriage was to a divorcee. (R. 93.) 

17. Not sufficiently specific to indicate the testimony 
or letters referred to. Appellant’s brief (p. 37) relates 
the assignment to “The refusal to strike the testimony of 
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the witness Kertz,” but there is no connection. The 
brief contains no supporting argument and it is assumed 
that this assignment is abandoned. 

IS. Too vague and indefinite for consideration. 
The statement of “Errors Relied on” in appellant’s 
brief (p. 37) makes no mention of this assignment, which 
presumably is abandoned. 

19. Appears to have been abandoned, ejxcept as 
appellant’s brief (p. 45) may regard it as falling within 
the scope of 13. Appellant’s effort to gain advantage by 
procuring from appellee an express waiver of “ithe right 
to file a caveat to said will.” and appellant’^ lack of 
respect for her mother as indicated by the cheap, in¬ 
congruous and inappropriate funeral arrangements and 
burial, are circumstances to be considered along with 
the others, and the ruling thereon was without error. 

20. The concluding instance of offensive generality 
than which perhaps the record of this court futnishes no 
more glaring example. 

Ill 

THERE WAS SUBSTANTIAL EVIDENCE OF BOTH 
KINDS, CIRCUMSTANTIAL AND DIRECT, 
SUFFICIENT TO GO TO THE JURY. ! 

I 

If it is true, as appellant contends, that the evidence 
in this case raises nothing more than a suspicion of undue 
influence, then the requirement is such that it can not 
be met by strong circumstantial evidence alone, nor 
even by strong circumstantial evidence coupled with 
direct evidence, nor, indeed, by anything Hess than 
direct evidence that is clear and convincing. Of 
course this court will recognize no such requirement 
however disguised. 

First, the direct evidence of undue influence from the 
mouth of the appellant charged with it is; a strong 
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factor in this case: her own admission, made after the 
execution of the will, to the effect that she had seen 
to it, or fixed it, so that appellee had been cut off by 
his mother’s will. We shall, of course, return to this. 

Secondly, the circumstantial evidence, consisting of 
evidence of many independent circumstances tending to 
prove the undue influence, which taken together, as 
they must be taken, make out a strong case against the 
will. Such circumstances have an accumulating pro¬ 
bative force. Thev have been likened to a cable or 

%/ 

bundle of rods—each strand or rod may not be of much 
strength, but united they resist great strain. It is 
easv to sav that circumstantial evidence raises onlv 
Suspicion and doe- not amount to Proof. We think 
it must be beyond human power to conceive, or language 
to define, the line that separates the two, to locate the 
point where a number of suspicious circumstances is, 
bv the addition of another one or more, shoved out 
of the realm of suspicion, across the border, into the 
legal domain of fact and proof. The answer after all 
is to be had, we suppose, by appeal to “the reasonable 
mind”. When the circumstances become such that 
to the reasonable mind they appear to be inconsistent 
with the claim made that the will was a free and volun¬ 
tary act we assume they become evidence of undue 
influence. Whatever the test, we think the case here 
meets it. Of course, each case depends upon its own 
circumstances. Still, for our own enlightenment, we 
have made an extensive search through the cases for 
appellate rulings upon contests of wills involving 
inequality between two children and, thus viewed, the 
evidence of the instant case is so incomparably strong 
that, without its direct evidence and with considerablv 
less of probative circumstance, it would still be sufficient 
to place the case well over into the domain of proof. 

Considering both the direct and circumstantial evi- 
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dence, we think appellant has no basis for 


the con¬ 


tention, and this court can find no warrant for holding, 
that there is only a suspicion or possibility ; of undue 
influence in this case. Then, too, the trial was a long 
one: judge and jury had a comprehensive view of all 
its phases and heard and observed all the witnesses, 
the most important witnesses being the parties them¬ 
selves. The ruling and the verdict below, upon an issue 
of undue influence resolved after such a lengthy and 
painstaking trial, are entitled to, as they will; doubtless 
receive, the especial respect of this court. ! 


APPELLANT’S ADMISSIONS OF HER GUILT: 
DIRECT EVIDENCE: APPELLANT’S COUNSEL 
DESIGNATE IT AS “WHAT MOST NEARLY 
APPROACHES PROOF”. I 


1. According to appellee’s testimony (K. 39-40), 
there occurred an angry colloquy between! appellant 
and appellee at Baguio, a mountain resort in jthe Philip¬ 
pines, in the Spring of 1915. This was j their first 
meeting since February, 1912, the first meeting since 
the will, the existence of which was known tp appellant 
but not to appellee, was executed. He complained to 
his sister bitterly of a letter she had recently written 
to him in which she defamed his wife, stressing to her 
the defamatory and vilifying terms used by her in the 
letter and quoting some of them to her. tn addition 
he charged her specifically with the interception of all 
the letters he had written to his mother since his marriage 
in February, 1914, as his mother, in a letter to him 
recently received, had stated that the letter from him 
which she received on Christmas was the first com¬ 
munication she had received from him since His marriage 
in February. He then came back to thej immediate 

i 
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subject of his sister’s recent letter to him, on which 
he felt most bitterly, having been married only approxi¬ 
mately a vear. Thus runs his testimony in the record: 

“This conversation was a very bitter exchange, 
our voices were raised and my sister finally said 
something to this effect: 

‘Oh, vou need not bother about that letter.’ 

My reply to her was something to this effect: 

‘Why shouldn’t I bother about this letter?’ 
and she came back and told me that I was dis¬ 
inherited and that she had seen to it that I 
could never come back home as a son, that I 
was an outcast in* the family and that she had 

V 

fixed it that Mother had written me out of the 
home as a son. She further stated specifically, 
and I recall these words because I have had 
occasion to discuss them both with my wife 
my— 

The Court: You need not explain. You recall 
them? 

i A. * I recall these words specifically, that she 
stated, ‘You can expect nothing from Mother’, 
and the discussion was most bitter and argu¬ 
mentative.” 

Appellant’s counsel in their brief (p. 38) concede 
that this admission of appellant is “What most nearly 
approaches proof” of the fact of undue influence. We 
submit that it is proof . This admission made by the 
party charged with the undue influence, and clearly 
proved, is certainly evidence—very strong evidence— 
against her. It was competent, was admitted without 
objection by appellant, was corroborated, and it must 
be presumed to have been believed by the jury. 

2. Also Mrs. Barnes, appellee’s wife, testified that 
she was present with her husband on the occasion of the 
Baguio colloquy; that the Barnes and the Brookes 
met on the porch (of the dining hall) and Colonel Barnes 
stopped Colonel (then Captain) Brooke and Mrs. 
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Brooke and made complaint about her intercepting his 
letters to his mother, and then witness walked off a 
little ways and came back and Mrs. Brooke said “Well, 
never mind about the letters novr, you are opt of things 
at home, I have seen to that”; then witness took Colonel 

I 

Barnes by the arm and led him away (R. 120, 121). 

3. Mrs. Fannie Bell Wood, daughter of Major 

i 

General George Bell, and wife of Colonel Sbott Wood, 
United States Army, a relative of Mrs. Gunnell friendly 
to Mrs. Brooke, testified that in 1919 she drove to 
Kansas City in an automobile with Mrs. Brooke and 
they discussed the subject of Mrs. Brooke’s relationship 
with her brother; that the substance of the conver¬ 
sation was that Colonel Barnes would not be welcome 
at his mother’s home; witness had occasion tb remember 
the impression; the gist of it was that Colonel Barnes 
would not be welcome at home, his mother’s home 
(R. 116, 117). | 

Palmer vs. Strohecker, No. 5382, (53 F (2) 924), 
decided by this court November 2, 1931, is njo authority,* 
as appellant argues (Brief p. 40), for hisj contention 
that the admission in the instant case doe^ not consti¬ 
tute evidence of undue influence. In the: first place, 
the will itself in the Strohecker case was, as the court 
pointed out, a will that was* entirely natural, just, and 
commendable in that it carried out the plain duty and 
desire of the mother-testatrix to provide for the future 
of an epileptic daughter who would forever be a helpless 
invalid. In the second place, and of more ; importance, 
the statement there made by the son charged with the 
undue influence was not an admission ijit all. The 
statement there was “that if he did [havfe to pay or 
secure the money owed his mother] he would fix it so 
that none of the rest would ever get a dollar”. That 
statement was nothing more than a conditional and 
contingent declaration of future purpose br intention, 

i 


i 

i 
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and not an acknowledgement of the existence of the 
truth of an existing fact. It was a statement as to what 
declarant 1 would do in the future if a certain contingency 
happened, a contingency, indeed, that never happened. 
Nor did the will do what declarant said he would have 
it do. Whereas, in this case, appellant’s statement i-; 
an admission of what she had already done —she had 
fixed the will so that her brother was cut off—and it 
was seen, 1 when the will came to light, that, just as she 
said, it had cut him off. 


V 

CIRCUMSTANCES SHOWING UNDUE INFLUENCE 

We cannot discuss all the circumstances; we select 
from the record those which seem to present a fair 
outline of the case: 

1. This Will, giving all to the daughter and only a 
trifle to the son , is grossly unnatural. 

Testratrix had intense love and affection for her 
son, from the day he was born until the day she died, 
and a just pride in his achievement. Appellant her¬ 
self so admitted and so testified. As this mother’s 
love for her only son and elder child dominated her 
life and soul so does evidence of it dominate the record. 
At the outset, the record shows (R. 32). 

“Mr. Lesh: May 1 say to your Honor that 
there will be no dispute from this side and I may 
avoid some dispute by saying it, of Mrs. Gunnell's 
great devotion to her son which persisted throughout 
her lifetime". 

It was manifested by affectionate demonstrations of 
affection in his presence, by her conversations relating 
to the closest incidents of their lives (R. 31), by her 
pride in his prominence and standing in school and at 



23 


West Point (R. 31), by her great interest in his military 
career and her pride in the Government’s recog¬ 
nition of his soldierly distinction, by her i^nxiety for 
his safety, and by her affectionate correspondence with 
him carried on regularly and continuously throughout 
her life (R. 65, 90, 227-239). The few (of her many) 
letters found in the record indicate something of the 
depth of her love and her yearning for the ‘‘old days” 
when she did not have to be apart from hipi: 

“Your sweetness to me here as vou came in, 
with all the joyousness you used to have in your 
look and bearing and loving affection of the 
old days, has helped me through much sadness 
lessening the effects of the night’s sorrow and 
cheering my day for me. I 

“I love you very much dear. . i . I am 
thinking of you all the time. . . |. To the 

few left, I cling more than ever. * j 

“With dearest, dearest love and trusting those 
with you are well and that happiness! is in store 
for you all. 

YOUR DEVOTED MOTHER” (R. 

i 

“On your return (0, darling Roy, rhay I live to 
see you again) I shall indeed knowii the ‘little 
family’ who have made the blessedness of your 
recent life, as, in your boyhood and darly youth 
‘we’ did in the old home. In these last few weeks 
you were here, your sweetness and affection did 
more than you will ever known to lighten the 
depression and loneliness that bears down on me 
more and more, and I miss you, indeed . . . 

“I love to read of your happiness with your 
wife and deep affection. I w’ant to tell her 
some day, as I have said, how I fe$l what she 
is to you, and how this draws me to her. I 
want to know’ the ‘children’, too, andjoften think 
of their lovely pictures. She was indeed wonder¬ 
ful in giving you up to me as often j as she did. 
I appreciate it as I have told you. 

‘MOTHER’ ”!(R. 230). 

i 
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“I miss greatly the loving visits you paid me 
before leaving the country. I think of them 
tenderly—so tenderly that tears are in mv 
eves often. 

YOUR DEVOTED MOTHER” (R. 232). 
“My dear Roy: 

“Your letter so anxiously expected, reached me 
last evening and I am full of the very deepest 
interest and concern about you—I would give 
much to be near vou but that cannot be for 
reasons that cannot be overcome, and for our 
comfort and companionship we must depend 
upon the letters that will pass from our hearts, 
each to the other—You have not been off mv 
mind for many hours, since I knew you were 
to go to Hospital, and the whole tone of your 
letter helps me, dear, for you seem so brave 
over the ordeal, full of courage, and hope that 
your trouble may be in large part due to strain 
and fatigue . . . —am sending a little check 

that might come in—at any rate I love to think so. 

“I am not ‘keeping a place beside me on the 
lawn 7 for you, dear Roy, but much better, right 
down deep in my heart—You and I will live for 
each other that way—that is best.’ 7 (R. 234.) 

“Your letters have been so welcome and so 
appreciated and I wish I could send something 
worthy of a reply to them, but, no longer have I 
the ‘pen of a ready writer, 7 and I shrink away 
from my desk—Something of the feeling of 
Bishop Brook’s mother affects me, (as I may 
have told you) the conscious inability of reaching 
up to our sons. Still these sons’ hearts are all 
right and a Mother is a -Mother, alwavs; 77 
(R. 238). 

The will runs counter to the mother’s pulsating love 
for her son and her life-long expression of it, counter to 
her pride in the son whose “Exceptionally meritorious 
service to the Government in a duty of great responsi¬ 
bility” this country honored with the Congressional 



25 


Distinguished Service Medal (R. 32) and who thus 
brought something of immortality to the mdther who 
bore him, counter to the law of nature which makes 
maternal affection imperishable. To attribute such a 
will to such a mother now dead must have shpcked the 
sensibilities of twelve reasonable men into the honorable 
and worthv conviction that it was not the I mother’s 
will and that her love had been circumvented and 
subverted by influences beyond her power to control or 
to resist. 

2. The reasons assigned in the will for the grossly 
unequal division are untrue and , being untfue , ought 
not to be imputed to the mother. 

If the reasons assigned for such gross inequality are 
not true, it is legitimate to infer that they did not 
originate in and did not express her own mind. Hiss 
vs. Weik, 78 Md. 439. “We think it not inadmissible 
in answer to the reason given for the exclusion of one 
class of the testator’s children from any participation 
in his estate, except in the paltry sums to eiach which 
add indignity to wrong and which indicate a hostile 
feeling towards them, to show that no foundation for 
such exclusion existed and the natural parental senti¬ 
ment had been perverted, if he used the language 
imputed to him . . .” Mullen vs. Helper man, 87 

N. C. 471. | 

(a) Though the will states that testatrix had given 

i 

“large sums of money and assistance” to her son, the 
evidence shows that he never borrowed tnore than 
S250 from his mother (R. 55, 86, 211) and that the 
only substantial gift (8500) of testratrix jo her son 
was the customary parental gift made upon his gradu¬ 
ation from West Point in 1901 (R. 43), thirteen years 
before the will was made, for the purchase jof his first 
equipment as an officer. This might be Comparable 
with the debut of the daughter and with hef wedding, 
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the expenses of which, greater than the equipment gift, 
were naturally borne by the parents (R. 200). Such a 
provision fails to make the truthful contrast between the 
“large sums" stated in the will as having been given 
to the son and the generous “assistance’’ and ad¬ 
vantages which, as shown at the trial, appellant and her 
family constantly derived from her mother from the 

w V 

day of the appellant’s marriage to the day of her mother’s 
death. 

(b) Though the will states that appellee “is now in 
receipt of a competent income as an officer in the United 
States Army”, it ignores the fact that appellant’s 
husband was in receipt of the same amount of income 
from the same source, and it fails to anticipate appellee’s 
natural change of status by marriage and parenthood. 

(c) Though the will states that testatrix gives all 
to appellant “in consideration of her love and care, 
through years of devotion for myself and my husband”, 
the circumstances proved are sufficient to impel the 
minds of reasonable men irresistibly to the conclusion 
that the words are words of sheer dissimulation and 
the “love and care” was in fact domination of testatrix 
to the destruction of her free agency, with resultant ma¬ 
terial benefits to appellant and corresponding injury 
to appellee. 

3. Appellant had the nature and ability to dominate 
and control her mother. 

Appellee, who was brought up with appellant as a 
child and who has had frequent opportunity since to 
observe her character and disposition, testified that his 
sister is of an extremely dominating character, that it 
would not be unfair to say that she is domineering 
(R. 41). 

Mrs. James Mandeville Carlisle, the daughter of 
General Joseph Sanger, who has known appellant for 
35 years and has come into frequent social and personal 
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contact with her (R. 103, 89, 170, 203), testified that 

i 

in her opinion, Mrs. Brooke is of a domineering! arrogant 
and overbearing nature (R. 103). 

Mrs. Fannie Bell Wood, the daughter of General Bell, 
who has known Mrs. Brooke since 1899 and who is 
related to her, testified that she thinks Mrs. jBrooke is 
arrogant and dominating (R. 118). Appellaht in her 
Brief (pp. 48-53) makes no criticism of the j reception 
of Mrs. Wood’s testimony as to Mrs. Brooke’s dis¬ 
position, and we assume that appellant now agrees 
that this testimony is competent. 

4. Appellant had extraordinary opportunity through¬ 
out her life to dominate her mother. 

Appellant was left at home alone with her mother 
and Dr. Gunnell in 1896 when appellee left! to enter 
upon his military career which took him foi^ the next 
24 years away from home (R. 28-31). Appellant lived 
with her mother and Dr. Gunnell in their home continu¬ 
ously until the time she was married in December, 1906 
(R. 166-168, 34). She then accompanied her Army 
husband to his station in Cuba, but returned within 
two months to live with her mother (R. 122fl23). In 
November, 1907, she joined Colonel Brook^ at West 
Point where she lived until 1910 (R. 123). j 

During her stay at West Point, she had her mother 
visit her each summer for the entire summer and twice 
during the winter (R. 169). Appellant returned to 
Washington in September, 1910, and lived in a house 
on O Street for the next two years (R. 171). She 
testified that, while living on O Street, she ivas at her 
mother’s home every day of her life (R. 171,j 124). In 
September, 1912, appellant with her husband and 
daughter moved into her mother’s home (which Mrs. 
Brooke, the witness testifying, described a$ “witness’ 
home”) where she lived for two years, during which 
time the will in question was executed (R. 171). 
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Colonel Brooke sailed for the Philippines on October 

1, 1014 (R. Ill, 12(5); appellant went with him, but 

she left the Islands over a year in advance of her husband 

to return to her mother in August, 1915 (R. 181). 

She lived at her mother's home until the Fall of 191(5, 

when she accompanied her husband to his stations at 

Wilmington, Delaware (where she had her mother visit 

her), and Camp Devens, Massachusetts (R. 181, 128). 

When Colonel Brooke left for France in June, 1918, 

appellant joined her mother and Dr. Gunnell at Atlantic 

City where they were spending the summer and then 

returned with them to their home in Washington in 

the fall (R. 181). She continued to live with Mrs. 

Gunnell until Colonel Brooke’s return about August 

1, 1919, when they went to Fort Leavenworth, Kansas 

(R. 181). Appellant and her daughter returned to 

her mother’s home for a Christmas (1919) visit of about 

two months before she finally returned home in July, 

1921, again a year ahead of her husband (R. 137, 183). 

Mrs. Brooke lived with her mother continuouslv from 

%/ 


July, 1921, to the day of her death, as already pointed 


out in the section of this brief entitled 


‘‘Statement 




In summary, appellant, who was 47 years old at the 
time of her mother’s death, had lived 40 of those years 
with her: though she had been married 23 years to a 
service husband, she had lived 17 of them with her 
mother. Appellant, during all these years at home and 
alone with Mrs. Gunnell and the aged Dr. Gunnell, 
in the continued absence of her brother at distant 


military stations, had an unusual opportunity for the 
continued domination and control of her mother. 


5. Appellant had overweening motive to cause her to 
influence her mother against her brother. 

Through all the years to her mother's death, appellant 
had borne an unrelenting, deep-seated and active ani¬ 
mosity toward her brother. Appellee testified that, 
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when thev were children being raised in the! home of 
their mother and Dr. Gunnell, there was nb normal 
brotherly and sisterly relationship between them (R. 
86); that, despite his successes at school, college and 
West Point, appellant never demonstrated anyj affection 
for him nor did she ever take that sisterly interest in his 
career that a brother is justified in expecting; from an 
affectionate sister (R. 83): that, when he came to his 
mother’s home on graduation leave, he was not included 
in social entertainments given or participated! in by his 
sister at that time (R. 33): that he has no recollection 
that this attitude of his sister changed in any way while 
he lay desperately ill at Buffalo in 1901 (R.I34): that 
appellant was critical of all of his several ypung lady 
friends, for some of whom he felt an affectionate regard 
(R. 37); that she was especially critical and hostile to 
Miss Edith Sanger with whom she knew her brother 
had an ‘‘understanding” (R. 181). making solmuch fun 

of her before Mrs. (lunnell and appellee thdt he com- 

| 

plained of this attitude to their mother on numerous 
occasions (R. 89); that, when appellant and appellee 
were stationed at the same time at West Point in 1907- 
1908, her attitude toward him was even mjore hostile 
that it had been (R. 36); that on one occasion at West 
Point, she blamed appellee for an inopportune visit to 
her baby of Mrs. Bell, the wife of Major General Bell, 
although appellee had nothing to do with the visit, and 
told him in the presence of Miss Bell to “go to hell" 
(R. 43); that at West Point appellant did not offer him 
the “run" of her house although she was! occupying 
married officer's quarters and he, bachelor quarters 
(R. 36); that, also at West Point, she offered the hos¬ 
pitality of her house to his friends on but one occasion, 
and then at his request, to a Miss Gregory, the daughter 
of a naval officer, who, appellant remarked (R. 170-171), 
“had the voice of a fog horn" (R. 36-37); that her atti 



30 


tilde to Miss Gregory was so critical that the young lady 
was greatly embarrassed and discomfited (R. 37): that 
later at West Point appellant criticised, intensely and 
frequently, Airs. McLaughlin, the young woman to 
whom appellee was engaged (R. 37, 50): that throughout 
their West Point duty appellant's whole attitude was 
one of jealousy and hostility (R. 36): that in 1915. in 

•i ^ • 

the Philippines, when appellee next was stationed near 
to appellant after West Point, he wrote her a letter 
shortly after her arrival with reference to their un- 
satisfactory relationship, and she later wrote a letter to 
him (R. 39, 91): that thereafter they met at Baguio 
and engaged in the angry colloquy oyer the letter to 
him. during which appellant told appellee that he “was 
disinherited and that she had seen to it" (R. 39); that 
subsequently his sister wrote him the letter (introduced 
. into ewidence at the trial by her) set out in the Record, 
p. 178, which she herself admits is “angry language 7 ’ 
(R. 91, 181): that, when they were next together at 
Fort Leayenworth in 1919, appellee and his wife asked 
appellant and her husband and daughter to stay at 
their house upon the Brookes 7 arriyal, but the imitation 
was declined by appellant abruptly (R. 40, 151): during 
the entire year at Leayen worth. appellee’s children were 
not recognized by appellant's daughter nor was appel¬ 
lee’s wife recognized by appellant except in the most 

formal wav (R. 40). 

%/ 

Mrs. Mood corroborated appellee's testimony con¬ 
cerning the incident at A\ est Point when appellant 
became angry without reason with appellee oyer the 
yisit of Mrs. Bell to appellant's baby and testified that 
appellant's attitude in talking to appellee was yery 
hostile (R. 115-116); she further testified that, when 
she, appellant and appellee were all stationed together 
at Leayenworth in 1919, appellant and appellee were not 
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friendly and it was evident to everyone that they were 
not friendly (R. 117). 

Mrs. Barnes corroborated appellee's testimony con¬ 
cerning the colloquy at Baguio in 1915 (R. 120j). 

Colonel Brooke testified that in February, 191*2, when 
he was requested by appellee to buy $400 worth of New 
York drafts for appellee and was sent appellee's jpersonal 
check for $400 for the purpose, he declined,! and he 
assigned as a reason for declining that he Ijad been 
warned bv Mrs. Gunnell the summer before (11911) at 
Atlantic City on the occasion of Dr. Gunnellfs stroke 
never to lend money to appellee (R. 124-125); this 
reason was patentlv false because Dr. Gunnell was not 

j 

stricken at Atlantic Citv until the summer of 1912, 

! 

five months after this incident, and, as a mattejr of fact, 
Dr. Gunnell was not at Atlantic City in the slimmer of 
1911 but at Buena Vista, Pennsylvania (R. 205, 71). 

Mrs. Lillian C. Alorehead, appellant’s witness!, testified 
that she had known appellant intimately since 1909 or 
1910 and that, although she knew appellee as a child 
(R. 159), she ha< never heard appellant mention his * 
name (R. 157-158). 

Airs. Beall Dangerfield Hall, appellant's! witness, 
testified that she has known appellant since the summer 
of 1913 and that she has never heard appellant anywhere 
ever volunteer a remark about he*’ brother (R. 161). 

Appellant testified that in October, .1912, she received 
a telegram from her brother in which he asked her 
whether she could arrange a $500 loan to him and re¬ 
quested an immediate answer (R. 173). She did not 
answer this telegram but turned it over to her mother 
who, she testified, was always caused grief by appellee’s 
demands for money (R. 173, 216-217, 213); shb did not 
lend appellee the money requested because “she did not 
think her brother deserved a loan : she thought he had 
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enough from the family and she did not think she 
would ever get it back” (R. 217). 

The record clearly establishes a life-long hatred of 
appellee on the part of appellant as the principal agent 
causing her to exercise upon her mother to the prejudice 
of her brother the influence which she had the unbounded 
opportunity and natural ability to exercise. 

Still, there is another even baser motive which appel¬ 
lant had to cause her mother to disinherit her brother. 
She had greed and avarice. She had lived with her 
mother all her life in a manner in which it is obvious she 
could not have lived upon her husband's army pay. 
She had had a joint interest in her mother's account at 
the Metropolitan Bank since 11)13 (R. 207). Her with¬ 
drawals from this account during the last eight months 
of her mother's life amounted to over $4,500, and she 
withdrew from it, in September following her mother's 
death, before she learned it was not her money, almost 
$1,500 additional (R. 254, 221). These withdrawals 
were made by her from an account into which she put 
not one penny of her own money (R. 209). 

6. Appellant did dominate her mother both in general 
affairs and in the intimate affairs of family life. 

Appellant testified that in 1901, when she was 1$ 
years old and her brother was lying desperately ill in 
the hospital, her mother read to her correspondence 
between her brother and Miss Sanger (R. 203); that at 
that time her mother discussed with her appellee's 
understanding with Miss Sanger and told her of the 
returning of a ring (It. 203): that appellant learned of 
appellee's affair with Mrs. McLaughlin from her mother 
and that she read all of his letters concerning Mrs. 
McLaughlin addressed to his mother at the times of 
their receipt (R. 170): that she read and discussed the 
letters that appellee wrote to his mother during the 
years 1911-1913 when appellee was distressed over his 
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mother’s disapproval of his proposed marriage to Mrs. 
McLaughlin and over his inability to meet promptly 
his indebtedness to Dr. Gunnell because of unfortunate 
investments and the failure of his own debtors to pay 
him as expected (R. 205, 53-57, 60-66, 69-79). Her 
mother’s replies to these letters were read to her before 
they were mailed and she was told that copies'had been 
made and were kept (R. 205); telegraphic requests made 
by her brother of their uncle for financial aid were dis¬ 
cussed before her, and appellant at her motheifs request 
wrote a copy of their uncle’s answer on the bdck of the 

i 

telegrams (R. 197-198); all these communications and 
copies of communications were turned over to her by 
her mother marked “For Marie in case Roy makes 
trouble for her after my death” (R. 171-172i); that in 
1921 she borrowed SI,000 of her mother (who, as she 
insinuates in her Brief at pp. 11-12, regarded a[$250 loan 
to appellee as a large sum) to buy an automobile (R. 195- 
196); that, in 1924, her mother read and showed her a 
letter from her brother in which, she testified, he asked 
his mother to indorse his wife’s note for $1,600 (R. 185); 
that (in answer to her brothers’ testimony that he made 
no such request but did write his mother asking her to 
assist him in securing from an insurance company a loan 
on his insurance) (R. 96) “had there been ajny such a 
letter I would have seen it” (R. 185); that she had had 
for many years a joint account at the Metropolitan Bank 
with her mother and Dr. Gunnell and with her mother 
alone after Dr. Gunnell’s death (R. 208-209}; that she 
“was the one always sent to the bank to dash checks 
during her father’s (Dr. Gunnell’s) lifetime I as well as 
after his death” (R. 209) ; that, although she deposited 
no money of her own or her husband in that account, they 
having their own accounts elsewhere, she thinks she 
drew all the checks that were drawn on that account 
during the last year of her mother’s life (R. 209) ; that 
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she had had for a long time (since prior to 1914) a joint 
safe deposit box at the Metropolitan Bank with her 
mother and Dr. Gunnell, to which her daughter had 
acceded toward the close of Mrs. Gunnell’s life (R. 207); 
that her mother’s will was kept in this box where appel¬ 
lant saw it every time they went into the box to clip 
coupons from two notes she had and get out any papers 
she wanted (R. 212-213), that appellant later got her 
own safe deposit box at the Union Trust Company in 
which she put her own private papers, including the 
letters which her mother had given her for use in case her 
brother made trouble (R. 207); that the will was executed 
and kept in the manner described above in the “State¬ 
ment,” (R. 210-211, 212-213, 141-142). 

Appellee testified that appellant’s attitude was critical 
of all of his woman friends and that his mother’s attitude 
up to his West Point tour in 1907-1908 was likewise 
critical, his mother giving as her reasons certain criti¬ 
cisms which appellee had heard at other times from his 
sister directly (R. 37); that his sister also objected to 
Mrs. McLaughlin, whom she knew, and that his mother 
objected to Mrs. McLaughlin, whom she had never met, 
their objections being in part very similar (R. 38); that 
he had observed domination of his mother on the part of 
his sister prior to and since 1920 (R. 41); that there was 
decidedly a change in his mother’s attitude on such 
occasions when his sister was present from what it 
habitually was—there was a very decided embarrass¬ 
ment and restraint on his mother’s part compared with 
her usual demonstrations of affection toward him (R. 
41); that, when he saw his mother in 1930 in the presence 
of his sister, his mother was not natural (R. 97). 

Colonel Brooke testified that he advised Mrs. Gunnell 
upon some business and financial matters and that he 
can recall but one respect in which she did not follow his 
advice| that one respect being that, when the sale of the 
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old house was contemplated, “he saw no objection to 
taking a mortgage but she wanted cash so that is the 
way the transaction was put through." (R. 142-143.) 

Mrs. Hall testified that Mrs. Gunnell’s lattitude 

i 

toward appellant in 1913-1914 “was of love and Affection, 
and dependence, more.” (R. 160-161.) 

7. Appellant's guilt was evinced by her conduct at the 
time of the death of her mother. 

Mrs. Gunnell died Friday, August 22, 1930, ajt James¬ 
town. Despite the fact that appellant had received a 
letter from appellee in Panama dated August jll, post¬ 
marked August 12, 1930, in which he began his letter 
with these words “We are due to sail on August 20, as 
my orders came in last Saturday ” (R. 133, 191), appel¬ 
lant’s onlv immediate effort to communicate with 
appellee was by way of a cable to appellee’s j Panama 
address, sent to appellee two days after the datje he had 
stated he would sail from Panama, and returned the 
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same day as undelivered (R. 192). 

Despite the fact that appellee had stated jin clear, 
direct and positive language that he was due to leave 
Panama under orders on August 20, despite; the fact 
that appellant and Colonel Brooke from tljieir own 
separate experiences knew that appellee’s trip from 
Panama would take only seven days (R. 136, 219), and 
that he would arrive on W ednesday or Thursday (R. 
193), and despite the fact that their cable of August 22 
to appellee was returned on the same day as undelivered, 
they made arrangements for an immediate funeral with¬ 
out regard for the timely arrival of appellee.! Colonel 
Brooke testified that appellee’s phraseology about 
leaving the Canal Zone was not definite to that effect! 
(R. 136) and in any event that appellee had!not been 
sent for and was not coming here for the purpose of going 
to the funeral (R. 135). 
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Just as appellee had stated in his letter of August 11, 
he left the Canal Zone and arrived in New York on 
Wednesday morning, August 27 (R. 30, 45). Immedi¬ 
ately upon reaching his stated destination, the Hotel 
McAlpin, appellee was handed a telegram from appellant 
which brought him the first news he had received of his 
mother’s death and also informed him that “Funeral 
cannot be delayed as Mark’s leave is up and Hallie 
alone at Jamestown” (R. 45). The first reason for this 
hasty burial was an utter falsehood intended to deceive 
appellee. Appellant repeated this misrepresentation of 
fact in her telephone conversation with appellee on 
August 27 (R. 46), and in a letter to her brother that 
her husband “will stay on as long as he can, taking 
leave without pay" (R. 190), when in fact he was entitled 
at that very time to a leave of three months with pav. 
The official report of the War Department certifies that 
Colonel Brooke asked for and was granted ten (10) days’ 
leave by the Chief of Engineers August 21, 1930, but that 
he did not avail himself of this leave. Further, it cer¬ 
tifies that on the expiration of Colonel Brooke’s leave. 
August 28, 1930, he had a leave credit of three (3) 
months (R. 111). For more than half a century Army 
officers have been entitled to one month’s leave a year on 
full pay which may be accummulated up to four (4) 
months (Title 10 U. S. C. A., sec. 842). Colonel Brooke, 
with 10 days leave in his pocket and with a leave credit 
of three months in all standing in his name had taken 
only 30 days leave throughout the period of the four 
years preceding. No wonder Ralston, a classmate of 
Colonel Brooke’s in the Chief of Engineers office with 
whom Colonel Brooke had discussed his leave, wrote 
“I had always figured that you knew what you were 
talking about when you said you had no leave due you; 
but according to the records you did not. If you can’t 
calculate any better than that, 1 believe we will have to 
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consider giving you a refresher course at the New prleans 
Public Schools” (R. 223). Indeed, his writing to Ralston 
and making the inquiry at all was but a self-!serving 
gesture made after he found out that Colonel Barhes was 
checking the accuracy of the statement about his leave. 
The second reason for this hasty burial, namely, that ap¬ 
pellant had to take care of her daughter, was equally 
dissumulative. Colonel Brooke testified that Hallie did 
not attend her grandmother's funeral because her parents 
did not wish to subject her to any unnecessary experience 
of that sort (R. 136). Both Colonel Brooke and Hallie 
agree, however, that Hallie actually participated in the 
care of Mrs. Gunnell during what was describe^ as the 
harrowing last ten days of Mrs. Gunnell's life (jR. 134, 
135, 153). Hallie, on the other hand, said she did not 
attend the funeral because she felt the same waj T about 
funerals as her grandmother did (R. 154). 

Appellant's precipitous disposition of the renjains of 
her mother cannot be justified by the reasons assigned 
and, indeed, there is nothing in the record that justifies 
any phase of that cheap, incongruous and inappropriate 
funeral. Appellant’s mother was buried not from St. 
John’s Church, of which she was a devoted communicant 
for practically her entire life, but from an unconsiecrated 
undertaking establishment, which her son-in-law thought 
would be most in accordance with her desires (R. 135). 
Thus it was that appellant, who only eight years before 
had arranged for a church ceremony in connection with 
the funeral of her step-father (R. 160), suffered her own 
mother to be borne to her grave in a cheap j casket, 
carried by professional bearers and witnessed,: except 
for Colonel and Mrs. Brooke, by professional attendants 
only. Not one of her mother's life-long devoted friends 
attended the services at the grave (R. 136). 4 n d yet, 
appellant immediately wrote the callous observation to 
her brother that “The funeral was today, and I think 
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everything was just as mother could have wished.’’ 
(R. 193.) Appellant in effect says that she thinks that 
her mother would have wished to be hastily buried 
before appellee returned; that her mother would have 
wished to be buried, not from the sacred portals of her 
loved church and in the presence of her life-long friends, 
but from an unconsecrated undertaking establishment 
and in the presence of Colonel and Mrs. Brooke and the 
professional attendants only. 

The dav after this hurried funeral and the dav before 
appellee arrived in New York from Panama, indeed 
even before appellee knew that his mother was dead, 
appellant had opened the will (R. 214), taken it to her 
attorneys and had them prepare a ‘‘Waiver and Consent” 
which contained the recital “I . . . do expressly 

waive the right to file a caveat to said will,” to be signed 
by appellee (R. 46, 47). When appellee arrived on the 
following day he phoned his sister and inquired first as 
to the last hours of his mother and, second, whether he 
could be of any assistance to appellant (R. 45, 46). 
Appellant replied that his mother had not asked for him 
(R. 194) and that he could not be of any assistance since 
everything had been done that was necessary (R. 46). 

Appellant then without giving him any information 
about the will informed him that all she needed him for 
was to sign some papers for her attorney (R. 46, 100, 
194). As appellee later discovered, appellant was solely 
interested in securing his signature to a written waiver of 
his right to file a caveat to the will of Mrs. Gunnell. 

CONCLUSION 

Such is the direct evidence and such are some of the 
more important circumstances adduced at the trial as 
evidence of appellant’s guilt upon which the case went 
to the jury and upon which the jury rendered their 
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verdict. And in this case to an exceptional degree the 
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trial court and jury had before them what cap not be 
brought before the court here: the manner and demeanor 
of the parties themselves as they testified as principal 
witnesses in this cause. We submit that the evidence 
was more than abundantly sufficient for submission to 
the jury. 

Respectfully submitted: 

SAMUEL T. ANSELL,! 

BURR TRACY ANSELL, 
GEORGE M. WILMETH. 

• 

Of Counsel: 

JOHN E. SKILLING. 
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